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SAB-32 This interpretation presents the staff’s 
view that if accounting changes which 
are required to be retroactively applied 
are not applied by restating prior years 
due to immateriality, the cumulative 
effect of such change should be in- 
cluded in the determination of income 
for the period in which the change is 


This interpretation of the staff of the 
Commission amends SAB No. 25, 
which provided guidance to issuers in 
disclosing relationships with inde- 
pendent public accountants in proxy 
statements, to indicate that fees 
incurred by issuers for audit services 
to employee benefit plans should be 
considered as services provided in 
connection with the audit function ... 


34-15984 Notice to Broker-Dealers Concerning 
Clauses in Customer Agreements 
which Provide for Arbitration of 


Future Disputes 
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The following releases relate to self-regulatory rule 
proposals and/or adoptions. 


34-15983 
34-15998 
34-15979 AMENDMENT OF A FORM GOVERN- 
ING THE REPORTING REQUIRE- 
MENTS OF INSTITUTIONAL INVEST- 
MENT MANAGERS ~ EXERCISING 
INVESTMENT DISCRETION OVER 
ACCOUNTS HAVING IN THE AGGRE- 
GATE MORE THAN $100,000,000 IN 
EXCHANGE-TRADED OR NASDAQ- 
QUOTED EQUITY SECURITIES 
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SECURITIES ACT OF 1933 
Release No. 6088/June 29, 1979 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF OVUTIME, INC. 


The Securities and Exchange Commission has issued 
an order temporarily suspending the Regulation A 
exemption from registration under the Securities Act 
of 1933 with respect to a proposed public offering of 
securities of Ovutime, Inc. (“Ovutime or Issuer”) of 
Newton, Massachusetts. The offering was not 
underwritten. 


Pursuant to a Notification filed January 22, 1979, 
Ovutime proposed to offer 20,000 shares of its 
common stock at $25.00 per share, for an aggregate 
amount of $500,000. According to the order, the 
Commission has reason to believe that: a) the 
Notification and Offering Circular and amendments 
thereto contain untrue statements of material facts 
and omit to state material facts necessary to make the 
statements made in light of the circumstances under 
which they were made not misleading, including, 
among other things; i) the failure to disclose 
unregistered sales of 19,000 shares of common stock 
of the Issuer within one year prior to the filing of the 
Notification; ii) the failure to disclose that the reason 
for the Regulation A filing was to obtain an exemption 
for a prior offering of unregistered securities for which 
no exemption from the registration provisions of the 
Securities Act was available; iii) the failure to disclose 
that the Issuer had already applied the entire proceeds 
from the sale of the unregistered stock to the needs of 
the Issuer; iv) the statement that the Issuer would 
return all subscribers funds if less than 90% of the 
offering was subscribed for; v) the failure to disclose 
that the proceeds received from the sale of stock 
intended to be covered by the Regulation A filing was 
used to repay a bank loan, guaranteed by certain 
shareholders, the proceeds of which had been used to 
repay loans made to the Issuer by certain 
shareholders. 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15979/June 28, 1979 
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REQUESTS FOR CONFIDENTIAL TREATMENT OF 
INFORMATION 


FILED BY INSTITUTIONAL INVESTMENT MANAGERS 
AGENCY: Securities and Exchange Commission. 
ACTION: Amendment of instructions to form. 


SUMMARY: The Commission announces amend- 
ment of a form governing the reporting requirements 
of institutional investment managers exercising 
investment discretion over accounts having in the 
aggregate more than $100,000,000 in exchange-traded 
or NASDAQ-quoted equity securities. Only the 
instruction in the form pertaining to requests for 
confidential treatment is being amended. The 
amendment is intended to clarify the procedural and 
substantive criteria such requests must satisfy before 
they may be granted. This action is being taken 
because a review of the requests for confidential 
treatment received so far suggests that there is 
uncertainty on the part of many institutional 
investment managers about the applicable standards. 


EFFECTIVE DATE: June 28, 1979. 


FOR FURTHER INFORMATION CONTACT: 


Lawrence R. Bardfeld, Esq. (202-755-0212) 
Division of Investment Management 
Securities and Exchange Commission 

500 North Capitol Street 

Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: On June 15, 
1978, the Securities and Exchange Commission (the 
“Commission”) announced the adoption of Securities 
Exchange Act Rule 13f-1 [17 CFR 240.13f-1] and 
related Form 13F [17 CFR 249.325], pursuant to 
Section 13(f) of the Securities Exchange Act of 1934 
[15 U.S.C. 78a et seq. as amended by Pub. L. No. 
94-29 (June 4, 1975)] (the “Exchange Act”).1 Under 
the rule, as amended effective February 5, 1979,2 an 
institutional investment manager exercising invest- 
ment discretion (as defined in Section 3(a)(35) of the 
Exchange Act [15 U.S.C. 78(c)(a)(35)]) with respect to 
accounts having $100,000,000 or more in exchange- 
traded or NASDAQ-quoted equity securities on the 
last trading day of any of the twelve months of a 





1 Exchange Act Release No. 14852 dated June 15, 
1978 [43 FR 26700, June 22, 1978]. 


2 Exchange Act Release No. 15461 dated January 5, 
1979 [44 FR 3033, January 15, 1979]. 





calendar year must file five copies of Form 13F with 
the Commission and, if a bank, with the appropriate 
agency. The form must be filed within 45 days after 
the last day of such calendar year and within 45 days 
after the last day of the first three calendar quarters of 
the subsequent year. The form requires the reporting 
of the name of the issuer, and the title of class, 
CUSIP number, number of shares or principal amount 
in the case of convertible debt, and aggregate fair 
market value of each such equity security held. The 
form also requires information concerning the nature 
of investment discretion and voting authority 
possessed. The rule implemented the institutional 
disclosure program mandated by Congress in Section 
13(f) of the Exchange Act. 


Section 13(f)(3) of the Exchange Act requires that in 
general the Commission make the information in 
reports on Form 13F promptly available to the public, 
but further provides that: 


the Commission, as it determines to be 
necessary or appropriate in the public 
interest or for the protection of investors, 
may delay or prevent public disclosure of 
any such information in accordance with 
section 552 of title 5, United Stated Code 
[the Freedom of Information Act]. Notwith- 
standing thie preceding sentence, any such 
information identifying the securities held 
by the account of a natural person or an 
estate or trust (other than a business trust 
or investment company) shall not be 
disclosed to the public. 


General Instruction D of Form 13F provides: 


D. Confidentiality. Pursuant to section 
13(f)(3) of the Act [15 U.S.C. 78m/(f)(3)], the 
Commission shall not disclose to the 
public information identifying the securi- 
ties held by the account of a natural person 
or an estate or trust (other than a business 
trust or investment company). Therefore, a 
Manager filing a report on Form 13F which 
includes such information shall submit a 
separate statement clearly identifying that 
information with reference to the appro- 
priate Item and name of issuer, title of 
class and CUSIP number, including suffix 
and check digit. 


In addition, the Commission may, as it 
determines necessary or appropriate in the 
public interest, delay or prevent public 
disclosure of any information filed under 
section 13(f) of the Act, in accordance with 
section 552 of Title 5, United States Code 


[5 U.S.C. 552]. Requests for delay or 
prevention of public disclosure should 
identify clearly the information for which 
the request is made, as well as the 
provision(s) of section 552 of Title 5, United 
States Code, upon which the request is 
based and should include a statement 
setting forth the request and the reasons 
for the applicability of such provision(s). 


In addition to these general instructions, Rule 24b-2 
under the Exchange Act [17 CFR 240.24b-2] 
establishes procedures which apply to any person 
who requests confidential treatment of information 
filed with the Commission under the Exchange Act. 
However, a review of the requests for confidential 
treatment received so far suggests that the absence of 
a specific reference to Rule 24b-2 in General 
Instruction D may have created an ambiguity as to the 
requirements applicable to requests for confidential 
treatment of information contained in Form 13F. 
Some of the requests received for confidential 
treatment, especially those seeking confidential 
treatment “in accordance with the Freedom of 
Information Act,” were broad in scope and conclusory 
in nature. Since the purpose of Section 13(f) is to 
require extensive disclosure of the investment 
activities of institutions, confidential treatment can be 
granted only to managers who can make an 
affirmative showing that they satisfy the standards of 
Section 13(f)(3). In the case of information about 
natural persons, estates, or trust, meeting the 
standard requires only an adequate showing that 
such information would in fact be revealed. Other 
types of information may not be granted confidential 
treatment unless the manager demonstrates that an 
exemption from the Freedom of Information Act is 
available, and the Commission should exercise its 
discretion to assert such exemption. Moreover, any 
grant of confidential treatment would have to be 
limited in scope and duration to what the manager 
had shown a need for. Accordingly, managers seeking 
confidential treatment must provide sufficient factual 
information to enable the Commission to make an 
informed independent decision. 


To clarify the requirements applicable to requests for 
confidential treatment, and to assist managers in 
determining what points to address, the Commission 
is amending General Instruction D to Form 13F. The 
amendment makes clear that requests for confidential 
treatment must be made in accordance with Rule 
24b-2 under the Exchange Act and sets forth factors 
which should, among others, be addressed by 
persons making certain types of requests for 
confidential treatment. 


Consistent with Section 23(a)(2) of the Exchange Act 
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[15 U.S.C. 78w(a)(2)], the Commission has 
determined that this action wouid have no significant 
effect on competiton since it is intended only to 
provided guidance on how to comply with existing 
legal standards. As required by Section 13(f)(4) of the 
Exchange Act the Commission has determined that 
this action is necessary or appropriate in the public 
interest and for the protection of investors, and to 
maintain fair and orderly markets. 


AUTHORITY; EFFECTIVE DATE; AMENDMENT 


The Commission hereby amends Form 13F, effective 
immmediately, pursuant to the authority set forth in 
Sections 3(b), 13(f) and 23 of the Exchange Act [15 
U.S.C. 78c(b), 78m(f) and 78w]. The Commission 
finds that the changes in the form are technical in 
nature and do no more than clarify existing 
requirements, so that notice and public procedure are 
not necessary and the amendments may be made 
effective immediately [5 U.S.C. 553(b), (d)]. 


Accordingly, General Instruction D of the form 
prescribed in Section 249.325 of Title 17 of the Code 
of Federal Regulations is amended to provide as 
follows: 


§ 249.325 Form 13F, report of institutional 
investment manager pursuant to Section 


13(f) of the Securities Exchange Act of 
1934. 


General Instructions 


* * * 


D. Pursuant to section 13(f)(3) of the Act [15 U.S.C. 
78M(f)(3)], the Commission (1) may prevent or delay 
public disclosure of information on this form in 
accordance with section 552 of Title 5 United States 
Code, the Freedom of Information Act [5 U.S.C. 552], 
and (2) shall not disclose information on this form 
identifying securities held by the account of a natural 
person or an estate or trust (other than a business 
trust or investment company). Requests for 
confidential treatment of information on this form 
should be made in accordance with Rule 24b-2 under 
the Exchange Act [17 CFR 240.24b-2], except that 
requests seeking to prevent disclosure of information 
identifying the securities held by the account of a 
natural person or an estate or trust (other than a 
business trust or investment company) need not, in 
complying with paragraph b(2)(ii) of Rule 24b-2, 
include an analysis of any applicable exemptions from 
disclosure under the Commission’s rules and 
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regulations adopted under the Freedom of Information 
Act [17 CFR 200.80}. 


A manager requesting confidential treatment in 
accordance with the Freedom of Information Act must 
provide enough factual support for its request to 
enable the Commission to make an informed 
judgment as to the merits of the request. The request 
should address all pertinent factors, including such of 
the following as may be relevant: 


1. If confidential treatment is requested as to more 
than one holding of securities, discuss each holding 
separately unless class or classes of holdings can be 
identified as to which the nature of the factual 
circumstances and the legal analysis are substantially 
the same; 


2. If a request for confidential treatment is based 
upon a claim that the subject information is 
confidential commercial or financial information: 


a. Describe the investment strategy being 
followed with respect to the relevant 
securities holdings, including the extent of 
any program of acquisition and disposition 
(note that the term “investment strategy,” 
as used in this instruction, also includes 
activities such as risk arbitrage and block 
positioning); 


b. Explain why public disclosure of the 
securities holdings would, in fact, be likely 
to reveal the investment strategy; consider 
this matter in light of the specific reporting 
requirements of Form 13F (e.g., securities 
holdings are reported only quarterly and 
may be aggregated in many cases); 


c. Demonstrate that such revelation of an 
investment strategy would be premature; 
indicate whether the manager was engaged 
in a program of acquisition or disposition 
of the security both at the end of the 
quarter and at the time of the filing; address 
whether the existence of such a program 
may otherwise be known to the public; and 


d. Demonstrate that failure to grant the 
request for confidential treatment would be 
likely to cause substantial harm to the 
manager’s competitive position; show what 
use competitors could make of the 
information and how harm to the manager 
could ensue. 


3. If the Commission grants a request for 
confidential treatment, it may delete details which 
would identify the manager and use the information in 





tabulations required by Section 13(f)(3) absent 
separate showing that such use of information could 
be harmful. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15980/June 29, 1979 


An order has been issued granting the application of 
the New York Stock Exchange, Inc. to strike the 
following bonds of PENN CENTRAL TRANSPORTA- 
TION COMPANY (and leased lines subsidiaries) from 
listing and registration thereon: 


THE NEW YORK CENTRAL RAILROAD COMPANY 
Twenty Five Year Collateral Trust, 6% Bonds, due 
April 15, 1990 


NEW YORK CENTRAL R.R. CO. 
Consolidated Mortgage, 4% Series A, due February 1, 
1998 


NEW YORK CENTRAL & HUDSON RIVER R.R. CO. 
Lake Shore Collateral, 3 1/2% Gold, due February 1, 
1998 


MOHAWK & MALONE RY. CO. 


Guaranteed 1st Mortgage 100 Year, 4% Gold, due 
September 1, 1991 


PENN CENTRAL COMPANY 


Twenty Five Year Collateral Trust, 6 1/2% Bonds, due 
April 15, 1993 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15981/July 2, 1979 


An order has been issued granting the application 
requesting withdrawal of the common stock ($.01 par 
value) of AUTOMATED MEDICAL LABORATORIES, 
INC. from listing and registration on the Boston Stock 
Exchange, Inc. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15982/July 2, 1979 


Administrative Proceedings File No. 3-5783 
In the Matter of 


KEATING, MUETHING & KLEKAMP 
18th Floor, Provident Tower 

One East Fourth Street 

Cincinnati, Ohio 45202 


ORDER INSTITUTING PROCEEDINGS, MAKING 
FINDINGS AND IMPOSING REMEDIAL SANCTIONS 
PURSUANT TO RULE 2(e) OF THE COMMISSION’s 
RULES OF PRACTICE 


The Commission deems it appropriate in the public 
interest to institute administrative proceedings 
regarding Keating, Muething & Klekamp (“KMK”), 
pursuant to Rule 2(e) of the Commission’s Rules of 
Practice. 


Simultaneously with the institution of these 
proceedings, KMK has submitted an Offer of 
Settlement for the purpose of disposing of the issues 
raised in these proceedings. In its Offer of Settlement, 
which the Commission has determined to accept and 
which is described in detail below, KMK consents, 
without admitting or denying the facts, findings or 
conclusions set forth herein, to the institution of this 
proceeding and the issuance of the Order hereinafter 
set forth. 


A. Background 


KMK is a Cincinnati, Ohio law firm currently 
consisting of eleven partners, eight associates, and 





1 Rule 2(e), 17 CFR 201.2(e), provides in part: 


The Commission may deny, temporarily or perma- 
nently, the privilege of appearing or practicing before 
it in any way to any person who is found by the 
Commission after notice of and opportunity for 
hearing in the matter (i) not to possess the requisite 
qualifications to represent others, or (ii) to be lacking 
in character or integrity or to have engaged in 
unethical or improper professional conduct, or (iii) to 
have willfully aided and abetted the violation of any 
provision of the Federal securities laws (15 U.S.C. 77a 
to 80b-20), or the rules and regulations thereunder. 
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one attorney serving as of counsel. The firm is 
engaged in the general practice of law, including 
corporate and securities, real estate, labor, leasing, 
banking and litigation matters. The firm was founded 
in the late 1950’s. From the early 1960’s through 
approximately 1976, KMK served as primary counsel 
to American Financial Corporation (“AFC”)2 and its 
subsidiaries, and represented them, including 
participating significantly, in the preparation and 
review of such companies’ filings with the 
Commission, including registration statements for the 
public offering of securities, proxy statements, and 
annual and periodic reports. 


KMK’s legal services for AFC and its subsidiaries 
involved nearly all aspects of AFC’s and its 
subsidiaries’ businesses. In this regard, KMK 
prepared legal documents, rendered legal advice, 
issued opinion letters, and otherwise rendered a full 
range of legal services to AFC and its subsidiaries. 
KMK presently renders substantial legal services to 
AFC and its subsidiaries, and continues to represent 
such companies in the preparation and review of their 
filings with the Commission. 


During the relevant time period herein, several 
partners and associates of KMK participated in certain 
of the financial transactions with AFC and _ its 
subsidiaries which are the subject of the 





2 AFC, an Ohio corporation with principal offices in 
Cincinnati, Ohio, is a financial holding company with 
assets of approximately $2.9 billion as of December 
31, 1978. AFC’s common stock is registered with the 
Commission pursuant to Section 12(g) of the 
Exchange Act, and as of December 31, 1978, AFC had 
approximately 7,048,631 shares of common stock 
outstanding. The common stock is traded in the 
over-the-counter market and,is quoted in NASDAQ. 
Further, AFC has several issues of equity and debt 
securities registered with the Commission pursuant to 
Sections 12(b) and 12(g) of the Exchange Act, which 
are traded on the Cincinnati and Pacific Stock 
exchanges and in the over-the-counter-market. 


3 From the early 1960’s through approximately 1976, 
KMK was substantially dependent upon AFC for legal 
business, and much of its growth during those years 
resulted from the rapid growth of AFC’s and its 
subsidiaries’ businesses. From 1961 through 1973, 
AFC’s assets increased from approximately $58 
million to $2 billion. Through approximately 1972, 
about 80% of KMK’s billings were to AFC and its 
subsidiaries, and by 1975 such billings had decreased 
to about 50%. Currently the percentage is 
significantly less. 
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Commission’s civil injunctive action against AFC, et 
al. and this proceeding. In addition, one partner of 
KMK served on the Board of Directors of the Provident 
Bank (‘Provident’), AFC’s 99.9% owned and 
unconsolidated subsidiary. Another present partner, 
Donald P. Klekamp (“Klekamp”), from 1972 through 
December 1974, served on the Board of Directors of 
American Financial Leasing & Services Co. (“AFLS”), 
an AFC consolidated subsidiary which filed periodic 
reports with the Commission. Both Provident and 
AFLS participated in several of the transactions which 
are described in this Order, and the partners of KMK 
who served on the Boards of these Companies served 
at the time that certain of these transactions occurred. 


As a result of a Commission investigation, on July 2 
1979, the Commission filed a civil injunctive action4 
against AFC, Carl H. Lindner (“Lindner”), President, 
Chairman of the Board and controlling shareholder of 
AFC, Charles H. Keating, Jr. (“Keating”),° former 
Executive Vice President and Director of AFC, and 
Klekamp. 


B. Conduct of Respondent 
The Commission’s concern with the conduct of KMK 


arises from transactions involving AFC and _ its 
subsidiaries. As set forth below, during the relevant 





4 SEC v. American Financial Corp., et al., Civil Action 
No. 79-1701 (D.D.C. July 2, 1979). Without admitting 
or denying the allegations in the Commission’s 
Complaint, all of the defendant’s consented to: 
Judgments of Permanent injunctions which enjoined 
them from violations of the anti-fraud, reporting, and 
proxy provisions of the federal securities laws, and 
other equitable relief. The Commission’s Complaint 
alleged violations by each defendant of Section 17(a) 
of the Securities Act of 1933, and Sections 10(b), 
13(a) and 14(a) of the Securities Exchange Act of 1934 
(“Exchange Act”) and certain rules and regulations 
thereunder. The alleged violations occurred in 
connection with various acts, practices, transactions 
and courses of business involving, among other 
things, undisclosed financial transactions by and 
involving AFC and its subsidiaries and officers and 
directors of such companies, and other related 
persons. 


5 Keating was the founding partner of KMK. He left 
the firm in 1972 to join AFC as Executive Vice 
President. After he left KMK, Keating continued to 
have a significant influence over the practice of the 
firm as it related to AFC and its subsidiaries until 
1976. 





periods of time, AFC and AFLS made untrue 
statements of material facts, and omitted to state 
material facts, in filings with the Commission relating 
to certain significant transactions. Because of KMK’s 
involvement with AFC and its subsidiaries, including 
the participation of various partners in certain of the 
subject transactions, service by partners of KMK on 
the Board of Directors of two significant subsidiaries 
which participated in many of the transactions, and 
the firm’s preparation or review of the subject filings 
with the Commission, KMK knew or should have 
known of the material misstatements and omissions 
in AFC’s and AFLS' filings with the Commission. 


1. The Klekamp Transactions 


During 1972, Lindner, President, Chairman of the 
Board and controlling shareholder of AFC, and 
Keating, Executive Vice President and a Director of 
AFC,§ purchased AFC common stock in the open 
market for Klekamp, a partner of KMK and a director 
of AFLS from 1972 through December 1974, with 
funds advanced by AFLS. During this period, Kiekamp 
was engaged primarily in the representation of AFLS 
and other AFC subsidiaries in leasing, financing and 
real estate matters. At the time, AFLS was an AFC 
consolidated subsidiary, and filed reports with the 
Commission. AFLS’ advances for the stock purchases 
exceeded $1.7 million, and a total of 96,800 shares of 
AFC common stock was purchased. Subsequent sales 
of 35,700 shares were made during 1972 and March 
1973, leaving a balance of 61,100 shares by the close 
of the first quarter of 1973. AFLS reported the 
advances it made to purchase the stock as loans to 
Klekamp in filings with the Commission. 


Based on his initial discussions during the early part 
of 1972 with Lindner and Keating, Klekamp 
understood that AFC or an AFC subsidiary would loan 
him approximately $600,000 to purchase approximate- 
ly 40,000 shares of AFC common stock, based on 
market value of the stock at the time. The amount 
actually advanced in this regard was in excess of $1.7 
million, with subsequent reductions of approximately 
$684,000 through sales of a portion of the stock 
purchased. While Klekamp learned of these 
transactions shortly after their occurrence, he 
apparently did not raise any questions concerning the 





6 During part of the time period that the Klekamp 
transactions occurred, namely January through June 
1972, Keating was the senior partner of KMK and a 
Director of AFC. As previously indicated, in June 
1972, Keating left KMK to join AFC as Executive Vice 
president. 


excess until May 1974. On May 29, 1974, Klekamp met 
with Lindner and Keating to discuss his personal 
financial difficulties,” and his obligation to AFLS for 
the advances. Lindner and Keating informed Klekamp 
that he would not be held responsible for the debt to 
AFLS. However, AFLS continued to report its 
advances to Klekamp as a loan in its Annual Report 
on Form 10-K filed with the Commission for the year 
ended December 31, 1974. Klekamp did not serve as a 
director after December 31, 1974. 


In December 1975, Klekamp met with certain AFC 
accounting personnel and a partner of KMK. Klekamp 
related to these persons the substance of this 
discussion with Lindner and Keating in 1972 which 
led to the subsequent stock purchases, and the fact 
that in excess of $600,000 had been advanced, contrary 
to this initial understanding of what would occur. He 
also related the substance of his May 29, 1974 
meeting with Lindner and Keating, and the 
understanding that he would no longer be obligated to 
AFLS for the advances, which grew out of that 
meeting. Klekamp was instructed at this December 
1975 meeting to transfer the remaining 61,100 shares 
of AFC common stock to AFC, which he did. In 
exchange, AFC cancelled the entire indebtedness. The 
outstanding balance of the indebtedness was 
approximately $1,326,000 at the time, while the 
market value of the 61,100 shares was approximately 
$442,000. The market value of the 61,100 shares on 
May 29, 1974, at the time that Lindner and Keating 
relieved Klekamp of the obligation, was approximately 
$680,000. 


The disclosures made by AFLS in its Annual Reports 
on Form 10-K filed with the Commission for each of 
the years 1972 and 1973 consisted of one line in a 
financial schedule to the Annual Reports, which 
schedule was examined and reported on by AFLS’ 
outside auditors, stating that AFLS had made 
unsecured loans to Klekamp, the amount thereof, and 
that the loans were evidenced by a promissory note. 
Also, the disclosures in AFLS’ proxy statements for 
those years, as set forth below, were incorporated by 
reference into the 1972 and 1973 Annual Reports. The 
disclosure by AFLS in its Annual Report on Form 10-K 
for its 1974 fiscal year consisted of one line in a 
financial schedule to the Annual Report, which 
schedule was examined and reported on by AFLS’s 
outside auditors, which contained the same 





7 The principal portion of Klekamp’s personal assets 
consisted of AFC securities which had declined in 
price significantly from 1972 through mid-1974. 
Consequently, Kiekamp’s financial condition deterior- 
ated. 
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information as the 1972 and 1973 Annual Reports, and 
under Item 15 of the Annual Report substantially the 
same information that was disclosed in the 1972 and 
1973 proxies of AFLS. AFLS’ Proxy Statements filed 
with the Commission for each of the years ended 
December 31, 1972 and 1973 disclosed that unsecured 
loans (stating the amount) had been made to 
Klekamp, a director of AFLS. Finally, in a Registration 
Statement on Form S-1 filed by AFLS with the 
Commission in August 1972, there was no disclosure 
of the loans to Klekamp or the transactions which 
gave rise to the loans. 


In their Annual Reports on Form 10-K filed with the 
Commission for the year ended December 31, 1975, 
both AFC and AFLS disclosed in one line in a 
financial schedule to the filings, that of the $1,326,000 
in outstanding loans by AFLS to Klekamp, $1,079,000 
had been collected and $247,000 had been written off 
during 1975. This was reported despite the fact that 
the market value of the AFC common stock 
transferred by Klekamp to AFC in December 1975 in 
exchange for cancellation of the entire indebtedness 
was only approximately $442,000, and $680,000 as of 
May 29, 1974. The $1,079,000 reported as collected 
represented the cost of the 61,000 shares transferred 
to AFC. Except through the loans by AFLS, Klekamp 
did not advance any of his own funds for the 
purchases of the AFC stock, nor did he receive any of 
the proceeds from the sales. Finally, Klekamp never 
paid interest to AFLS on its loans to him. 


The above described disclosures by AFC and AFLS 
were materially inaccurate in that they did not fully 
describe the facts and circumstances concerning the 
loans by AFLS and subsequent stock purchases for 
Klekamp; stated in the financial schedules referred to 
above that the loans were evidenced by a promissory 
note when in fact a note was never actually executed; 
and stated that $1,079,000 had been collected when 
the market value of the 61,100 shares transferred to 
AFC was approximately $442,000 at the time of the 
transfer, and approximately $680,000 on May 29, 1974, 
the time when Lindner and Keating agreed not to hold 
Klekamp responsible for his obligation to AFLS. 


Klekamp, who was a partner of KMK and a director of 
AFLS, was aware of all of the facts and circumstances 
concerning AFLS’ advances and the AFC common 
stock purchases which were made with the advances. 
In addition, the KMK partner who was principally 
responsible for preparing AFC’s and AFLS’ filings 
with the Commission knew that AFLS had advanced 
substantial funds to Klekamp. Klekamp did not 
provide information with respect to these matters to 
members of the firm preparing AFC’s and AFLS’ 
filings with the Commission. Moreover, the attorneys 
at the firm who participated in the preparation of 
AFC’s AFLS’ filings with the Commission relied on 
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the representations by AFC’s management concerning 
the loans to Klekamp, and did not take any steps on 
their own to verify such information. 


The KMK partner who met with Klekamp in December 
1975 was made aware of all the relevant facts and 
circumstances concerning the Klekamp transactions 
during the meeting. However, he failed to advise the 
attorneys at the firm who prepared the filings of the 
knowledge he had obtained concerning the 
transaction. 


2. UDFIC’s Sale of the Athens National Bank 


In the latter part of 1973, United Dairy Farmers 
Investment Company (‘UDFIC”), an investment 
company wholly owned and controlled by Lindner and 
one of his brothers, commenced negotiations with an 
unrelated party to sell the Athens National Bank 
(“ANB”) of Athens, Ohio, then owned and controlled 
by UDFIC. In approximately May 1974, UDFIC entered 
into an agreement with the unrelated party to sell 
ANB, and the transaction closed in September 1974. 


During the course of the negotiations which led to the 
May 1974 agreement, representatives of the purchaser 
examined ANB’s loan portfolio and learned that ANB 
had a large number of “out of area” loans totalling 
approximately $4.8 million to several persons and 
entities located in the Cincinnati area. The majority of 
these loans consisted of loans to officers and 
directors of AFC and its subsidiaries, relatives of such . 
persons, and friends of Lindner and Keating. Further, 
the borrowers in this group included various partners 
and associates of KMK, and an investment 
partnership consisting of KMK partners and 
associates. 


At the time of the purchaser’s examination of ANB’s 
loan portfolio, concern was expressed regarding the 
absence of documentation concerning the large 
number of “out of area” loans, and the lack of any 
repayment schedules on such loans. As a condition 
precedent to the closing of the sale, the purchaser 
required that the “out of area” loans be eliminated 
from ANB’s loan portfolio. Consequently, ANB 
informed the various borrowers, including certain 
KMK partners and associates, that their loans would 
have to be transferred out of ANB. 


The sale of ANB by UDFIC was closed in September 


1974, at a sale price of $10 million. From 
approximately April 1974 through September 1974, 
Keating and the UDFIC controller caused Provident 
and AFLS to purchase approximately $3 million of the 
“out of area” loans in the amount of unpaid principal 
plus accrued interest. In this regard, Provident 
purchased approximately $1.8 million of such loans, 
and AFLS purchased approximately $1.2 million. 





During the course of the loan transfers, the borrowers, 
including various partners and associates of KMK, 
were informed that their loans were being moved to 
Provident and AFLS. As of April 30, 1979, all of these 
loans were either paid in full or were current, and no 
loss had been sustained on such loans. 


AFC and AFLS, both of which made periodic filings 
with the Commission at the time did not make any 
disclosure of the facts and circumstances concerning 
UDFIC’s sale of ANB and the loan purchases by 
Provident and AFLS in their Annual Reports on Form 
10-K and Proxy Statements filed with the Commission 
for the year ended December 31, 1974, or in 
subsequent years. These omissions occurred despite 
the fact that the two AFC subsidiaries had purchased 
the loans from a bank owned and controlled by the 
President and chairman of the Board of AFC to enable 
him to sell his bank. 


Several parnters and associates of KMK were aware of 
the loan takeovers. An express provision in the sale 
agreement provided for removal of the loans as a 
condition precedent to the sale of the bank. The 
agreement specifically listed each of the loans which 
were eventually taken over by Provident and AFLS, 
and various attorneys at KMK participated in the 
preparation and review of the legal documents relating 
to the sale of ANB, including the sale agreement. In 
addition to the foregoing, KMK served as counsel for 
UDFIC and ANB in the transaction which resulted in 
the sale of ANB. Further, one of the partners of KMK 
served on the Board of Directors of Provident and 
another partner of KMK served on the Board of 
Directors of AFLS. Several partners® and associates 
of KMK and the KMK investment partnership had 
loans at ANB which were purchased by Provident and 
AFLS pursuant to the loan takeovers. 


Despite the involvement by various members of KMK 
in the bank sale transaction and loan takeovers as 
described above, KMK failed to accumulate the 
information concerning these transactions which was 
known by the members of the firm, and convey it to 
the member of the firm who was preparing AFC’s and 
AFLS’ filings with the Commission. Those members 
of the firm preparing the filings with the Commission 
relied on representations by AFC’s and AFLS’ 
management concerning related party transactions, 
and did little, if any, independent verification of the 
facts on their own. The ANB transaction was not 





8 The KMK partner principally responsible for AFC’s 
and AFLS’ filings with the Commission had a 
substantial portion of his loan at ANB moved to 
AFLS. 


disclosed as a related party transaction in AFC’s or 
AFLS’ filings with the Commission. 


3. The Provident Bank Loans 


Since at least 1972, Provident made and periodically 
renewed numerous substantial loans which, in certain 
respects, were made on preferential terms to a group 
of persons consisting of: (1) officers and directors of 
AFC and their relatives; (2) officers and directors of 
AFC’s subsidiaries; and (3) various other persons, 
including attorneys at KMK and other friends of 
Lindner and Keating (hereinafter collectively referred 
to as the “Lindner associates and friends’). From 
1972 through 1975, the amount of Provident’s loans to 
this group of persons ranged from $5 million to $10 
million, and by 1976 reached a peak of approximately 
$14 million. A large number of these loans were 
unsecured with no plan of repayment, and interest 
payments were frequently made through the extension 
by Provident of additional loans. The proceeds of 
the majority of these loans were used by the 
borrowers to purchase AFC securities in the open 
market and elsewhere. 


From approximately 1973 through approximately 1975, 
some of the Lindner associates and friends referred to 
above, whose assets consisted primarily of AFC 
securities, experienced significant personal financial 
difficulties. This occurred because of significant 
declines in the market prices of AFC securities, 
rapidly increasing interest rates, and a general 
downturn in the economy. In efforts to obtain new 
loans during this time of personal financial difficulty, 
some of the Lindner associates and friends 
encountered rejections for lack of creditworthiness 
from prospective unrelated leaders. At the same time, 
Provident renewed existing loans to some of the 
Lindner associates and friends, and extended them 
new loans. Some of the new loans were used to pay 
down existing loans from unrelated lenders, and to 
make interest payments on the Provident loans. 


Although the aforementioned loans were, in certain 
respects, made on preferential terms, AFC disclosed 
in Registration Statements filed with the Commission 
during each of the years 1973 through 1977, except 
1974, Annual Reports on Form 10-K for each of the 
years ended December 31, 1972 through 1978, Proxy 
Statements filed during each of the years 1973 
through 1979, and in other reports and documents 
filed with the Commission, that Provident had made 
loans to officers and directors of AFC in the ordinary 
course on business, and on substantially the same 
terms as similar loans to unrelated parties. Similary, 
AFC made no disclosure of its preferential terms on 
loans to those Lindner associates and friends who 
were not officers and directors of AFC, but were 
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officers and directors of AFC subsidiaries, and were 
friends and relatives of Lindner and Keating. 


Provident’s Board of Directors, including the KMK 
partner who served on the Board, periodically 
reviewed bank examination reports prepared by state 
and federal bank regulatory authorities which by 
approximately 1976 had identified some of the loans 
to the Lindner associates and friends as having more 
than the normal risk but with no loss anticipated. As 
of April 30, 1979, Provident had not experienced any 
loss on any of the loans described above, and such 
loans had either been repaid or were current as to 
payment of principal and interest. 


Various partners of KMK had knowledge of some of 
the loans to the Lindner associates and friends, 
including their own loans, and knew of the terms of 
such loans which, in certain respects, were 
preferential. Such information was not conveyed to 
members of the firm who prepared AFC’s filings with 
the Commission. The persons at the firm preparing 
the filings relied on representations by AFC’s and 
‘Provident’s managment that such loans were made in 
the ordinary course of business and on comparable 
terms as with unrelated parties, and did not take 
sufficient independent steps to determine whether they 
could rely on such representations. 


4. The Sci-Tek Leases 


In 1971 and thereafter, AFLS entered into various sale 
and leasebook arrangements with Sci-Tek, Inc. 
(“Sci-Tek”), a Delaware corporation engaged princi- 
pally in the electronic data processing business, 
involving certain computers which cost approximately 
$5.4 million, and additionally, Sci-Tek borrowed 
approximately $750,000 from AFLS. AFLS, an AFC 
consolidated subsidiary sold participations of varying 
proportions in the leases to Provident and three 
UDFIC, the Lindner owned partnership, owned banks: 
ANB of Athens, Ohio; the New Richmond National 
Bank (‘NRNB”) of New Richmond, Ohio; and The 
Security Bank (“Security”) of Athens, Ohio. 


As a result of financial difficulties experienced by 
Sci-Tek, AFLS renegotiated the leases with Sci-Tek in 
1973, and in connection therewith a renegotiaton fee 
of $382,000 was paid by Sci-Tek. This fee was split 
between the participants in the leases as follows: 
Participant Amount 
Provident = 
ANB $165,000 
NRNB 23,000 
Security 12,000 
AFLS 182,000 
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In relation to their percentage participations in the 
Sci-Tek leases, the UDFIC owned banks (ANB, NRNB 
and Security) should have received significantly less 
than the $200,000 they actually received as their share 
of the renegotiation fee. 


Sci-Tek continued to have financial difficulties and 
became delinquent in its lease payments in 1974 and 
1975. In 1975, state and federal bank examiners 
required that portions of such leases be written-off. 
To avoid the necessity of such write-offs, AFLS and 
AFC guaranteed, and AFC paid, Sci-Tek’s lease 
obligations to NRNB.9 As of December 31, 1977, AFC 
had paid approximately $130,000 to NRNB by reason 
of the guarantee on Sci-Tek’s obligations. 


Despite the specific requirements of Forms S-1 and 
10-K, and the proxy regulations, neither AFC nor 
AFLS disclosed the facts and circumstances 
concerning the Sci-Tek leases and lease participa- 
tions, including the fact that the Lindner owned banks 
received significantly more of the renegotiation fee 
than their proportionate participations in the leases, 
and the indemnification payments to NRNB. 


In its Annual Report on Form 10-K filed with the 
Cominission for the year ended December 31, 1975, 
AFLS disclosed that it had agreed to make “advances” 
to NRNB on account of loans which it had sold to 
NRNB and which had become delinquent. Such 
disclosure was materially misleading as it omitted to 
state that the payments were motivated by the 
concern for the collateral held by Provident on loans 
to the purchasers of NRNB. 10 


Various partners and associates of KMK were involved 
in the preparation and review of the lease documents 
covering the computers involved in the Sci-Tek 
transaction, and were involved in the renegotiation of 
the leases in 1973, and knew of the renegotiation fee. 
Further, certain attorneys at KMK were in possession 
of information concerning the renegotiation fee and 
the indemnification agreements entered into by AFLS 





9 AT the time, Provident was also holding over 90% of 


NRNB’s stock as collateral on its loan to the 
purchasers of NRNB. See, p. 13, ef seq., infra. 
NRNB’s assets and capital in 1974 were less than $10 
million and $1 million, respectively, and the write-off 
urged by the bank examiners would have been 
substantial to NRNB and would have impaired the 
value of the NRNB stock held by Provident as 
collateral on its loans to the purchasers of NRNB. 


10 ig, 





and AFC. In addition, one partner of KMK served on 
the Board of Directors of Provident, and another 
served on AFLS’ Board. Thus, several attorneys at 
KMK, on a collective basis, had knowledge of all the 
material facts relating to the Sci-Tek transaction. 
Despite this knowledge, this related party transaction 
AFLS’ filings with the 


was omitted from AFC’s and 
Commission. 


5. Provident’s Loans to Purchase the NRNB 


In April 1974, UDFIC, Lindner’s investment 
partnership, entered into an agreement to sell the 
NRNB, which it owned and controlled, to a group of 
individual investors unrelated to AFC. The agreement 
provided that the sales price of $1,650,000 would be 
payable in three installments, the last of which came 
due in October 1974. The Purchasers were unable to 
make the second installment of $675,000 which came 
due in July 1974, and the sales agreement was 
amended to provide for payment of the entire balance 
of the purchase price, plus accrued interest, in 
September 1974. 


In September 1974, Provident loaned a total of 
$650,000 to the purchasers, which was applied toward 
the purchase price of NRNB. In October 1974, 
Continental Illinois National Bank (“CINB”), a major 
lender to AFC, loaned $650,000 to the purchasers to 
be used as part of the purchase price. CINB made its 
loan to the purchasers only after it received 
assurances that repayment would be made within 180 
days. 


Because of personal financial difficulties, the 
purchasers were not able to make the _ interest 
payments to CINB, which caused CINB to commence 
collection efforts. In April 1975, CINB gave notice of 
demand for full payment. To avoid the sale of the 
NRNB stock which CINB held as collateral on its loan 
to the purchasers, Provident purchased CINB’s loan 
plus unpaid interest in May 1975 for a total of 
$671,548. In July 1975, Provident gave notice of intent 
to foreclose on the NRNB stock it held as collateral, 
and in August 1975, under Ohio law, became the 
owner of NRNB by virtue of the foreclosure. 


In September 1975, Provident worked out a new 
arrangement with two of the members in the 
purchasing group. In this regard, it extended them a 
new loan in the amount of $1,225,000, and cancelled 
its previous loans to the several purchasers in the 
original purchasing group. Thereafter, by March 1976, 
because of personal financial difficulties of one of the 
two remaining borrowers, Provident again worked out 
a new arrangement with one of the borrowers who 
thereafter was the sole person responsible for the 
outstanding balance of the loan, which at the time 
was $1,124,880. Subsequently, this loan was paid in 


full, and Provident did not sustain any loss. 


Provident participated in this transaction which 
enabled Lindner, through UDFIC, to sell NRNB. AFC’s 
Registration Statement on Form S-1 filed with the 
Commission during 1975, and its Annual Reports on 
Form 10-K and Proxy Statements filed with the 
Commission during 1974 and 1975, failed to make the 
required disclosure of the described transaction. 


Various attorneys at KMK handled all of the legal 
matters for Provident, UDFIC and NRNB in connection 
with the sale of NRNB. This included participation by 
various attorneys at KMK in the preparation and 
review of the amended sale agreement which provided 
for full payment of the purchase price of the bank in 
September 1974. In connection with the amended 
agreement, Provident loaned the purchasers the 
$650,000 referred to above. One of the KMK partners 
who advised UDFIC and NRNB on the bank sale 
transaction served on the Board of Directors of 
Provident. Despite the knowledge within KMK of all 
the material facts concerning the transaction, 
including Provident’s participation which enabled 
Lindner, President and Chairman of the Board of AFC, 
to sell a bank which he owned, the related party 
transaction was not disclosed in AFC’s filings with 
the Commission. 


6. Keating Special Compensation 


For his services in assisting with the origination, 
negotiation and planning in connection with AFC’s 
sale of the Cincinnati Enquirer, formerly an AFC 
subsidiary, to Combined Communications Corpora- 
tion in 1975 for approximately $55 million in cash and 
securities, Keating received special compensation of 
$600,000. At his request, at the time of payment, the 
compensation was not paid directly to Keating by 
AFC but was paid by it through KMK to Keating 
pursuant to KMK billing and was initially treated by 
AFC as a legal expense. 


The partner of KMK who represented AFC in the 
preparation and review of filings with the Commission 
discovered the accounting treatment given Keating’s 
special compensation when such partner was engaged 
in preparing the proxy statements for the 1976 AFC 
annual meeting and disclosed such compensation in 
the proxy materials as required by the proxy 
regulations. 


il 
FINDINGS 
Based on the foregoing, the Commission finds that 
during the periods discussed above, KMK did not 


properly carry out its professional responsibilities 
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with respect to the above described filings of AFC and 
its subsidiaries with the Commission. 


IV 
CONCLUSIONS 


From the early 1960s through approximately 1976, 
KMK and its attorneys provided a broad range of legal 
services to AFC, providing advice and counsel on 
virtually all aspects of AFC’s and its subsidiaries’ 
businesses. As a result, many members of the firm 
became familiar with the business, operations, and 
transactions of such companies. In fact, during the 
relevant time periods, almost every member of KMK 
was involved in some aspect of AFC’s representation. 
Indeed, KMK derived a large part of its fees, at times 
ranging from 50 to 80 percent of its billings, from 
representation of AFC and its subsidiaries. 

Almost every member of the firm, including those 
with responsibility for the filings made with the 
Commission and the senior partner in charge of the 
representation of AFC, was aware of one or more of 
the material transactions by the companies as to 
which disclosure is deemed by the Commission to 
have been inadequate or misleading—including the 
transactions between AFC and certain of its officers 
and directors and the transactions in which members 
of KMK were participants. Under these circumstances 
it is reasonable to conclude that the firm collectively 
had knowledge of the transactions by virtue of (i) 
the information which came to the attention of the 
various members of KMK who worked on legal 
matters for AFC and its subsidiaries; (ii) the fact that 
individual partners of KMK served on the Board of 
Directors of two AFC subsidiaries; and (iii) the 
participation by various partners of the firm in certain 
financial transactions with such companies including 
in certain instances those who participated in drafting 
the filings described above. This is not a case where a 
law firm is being held accountable for knowledge or 
conduct of a few of its members. 





11 As noted above, supra note 1, an attorney who is 
found by the Commission to have engaged in 
improper professional conduct is subject to the 
provisions of Rule 2(e) of the Commission’s Rules of 
Practice. 


12provident and AFL, the companies on whose 
Boards the partners sat, were participants in all of the 
transactions which are the subject of this proceeding. 
Moreover, some of the transactions in which partners 
and associates of the firm participated are the subject 
of this proceeding. 
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There was a division of authority among the partners 
within the firm concerning client matters which 
significantly impaired communications within the 
firm. One partner was primarily responsible at the firm 
for the preparation and review of AFC’s filings with 
the Commission; however, other members of the firm 
had relatively little, if any, contact with this aspect of 
the firm’s representation of AFC, and the information 
about AFC they possessed was not always provided 
to the partner in the firm who was primarily responsi- 
ble for AFC’s filings. This was due in part to the lack 
of comprehensive internal procedures within the firm 
to gather and evaluate such information in connection 
with the preparation of AFC’s filings with the 
Commission. Not only did the partners who had the 
material information fail to communicate that 
information, the partner responsible for the filings did 
not take sufficient steps to ascertain information from 
them or verify information provided by management of 
AFC concerning the related party transactions, and in 
other instances the partners failed to appreciate the 
significance of facts concerning those transactions. 


A law firm has a duty to make sure that disclosure 
documents filed with the Commission include all 
material facts about a client of which it has 
knowledge as a result of its legal representation of 
that client.13 The Commission does not believe it 
should dictate to law firms how they should structure 
their internal procedures to assure that the knowledge 
possessed by their members and associates is made 
available to those lawyers in the firm responsible for 
drafting disclosure documents. But it is clear that 
substantial additional procedures were required here, 
for the Commission concludes that KMK failed to 
carry out its professional responsibilities with regard 
to the above described filings of AFC and its 
subsidiaries, when, despite its extensive representa- 
tion of AFC and the knowledge of the members of 
KMK relating to material transactions, it did not have 
a system which assured that the knowledge of the 
members of the firm was communicated to the 
persons responsible for preparing disclosure docu- 
ments so that adequate disclosure of material 
information—which was within the firm’s knowledge— 
was made. 





13 This case generally does not involve the extent to 
which law firms have a duty to inquire of a client for 
information. We are here speaking only about that 
information already possessed by the firm. 





IV 
OFFER OF SETTLEMENT 


Respondent has submitted an Offer of Settlement and 
Undertakings (‘‘Offer’) with respect to these 
proceedings solely for the purpose of settlement only, 
without admitting or denying the allegations, 
findings, or conclusions in this Order, and on the 
understanding that nothing herein constitutes an 
adjudication with respect to any matter referred to 
herein. In its Offer of Settlement, Respondent 
voluntarily undertakes to: 


A. Within sixty days after entry of this Order, adopt, 
maintain, and implement additional internal and 
supervisory procedures which are reasonably de- 
signed to ensure that respondent has adequate 
procedures with respect to representation in matters 
involving the federal securities laws handled by 
respondents and to avoid recurrence of the matters 
set forth in this Order; and 


B. During the sixty day period described in 
paragraph A, not to accept any legal engagements 
from new clients which contemplate the filing of 
registration statements, proxy materials, or annual or 
other periodic reports, or other filings, with the 
Commission. 


In its Offer, Respondent also admits the jurisdiction 
of the Commission with respect to it and the matters 
set forth in this Order and consents to the entry of 
this Order, ordering Respondent to comply with its 
undertakings. 


Vi 
ORDER 


In view of the foregoing, the Commission deems it 
appropriate in the public interest that administrative 
proceedings pursuant to Rule 2(e) of its Rules of 
Practice be instituted and that Respondent’s Offer of 
Settlement be accepted. 


Accordingly, 

IT IS ORDERED that proceedings pursuant to Rule 
2(e) of the Commission’s Rules of practice be, and 
they hereby are, instituted: 

IT iS FURTHER ORDERED that KMK shall comply 
with the undertakings set forth in its Offer of 
Settlement. 


By the Commission, (Chairman Williams, Commis- 


sioners Loomis, Evans and Pollack), Commissioner 
Karmel dissenting. * 


George A. Fitzsimmons 
Secretary 





Y Dissenting Opinion of Commissioner Karmel and 
Special Concurring Opinion of Chairman Williams 
follow. 


Commissioner Karmel, dissenting: 


This is another Rule 2(e) disciplinary proceeding 
which arises from the Commission’s efforts to protect 
investors by articulating and enforcing professional 
responsibility standards for attorneys. The Commis- 
sion’s authority to promulgate Rule 2(e) is tenuous at 
best. Since the Commission’s program is in aid of its 
prosecutorial, rather than its. rule making or 
adjudicatory functions, | view it as an invalid exercise 
of power, particularly where, as here, it is directed at 
a law firm partnership for conduct which was the 
basis of an injunction brought by the Commission 
against an individual partner of the firm and others. 


The Commission’s regulatory programs are imple- 
mented to a significant extent by prosecutorial 
actions, which may take the form of an injunctive 
action in the federal district courts, an administrative 
proceeding before an administrative law judge, or a 
criminal reference. Even the Commission’s adjudica- 
tory function is frequently combined with its 
prosecutorial function where, as in the instant case, 
there is a negotiated settlement of an adminstrative 
proceeding. As a general policy matter, | believe that 
it is repugnant to our adversary system of legal 
representation to permit a prosecutorial agency to 
discipline attorneys who act as counsel to regulated 
persons. The frequently made distinction between the 
lawyer as an adversary versus the lawyer as an advisor 
cannot and should not be made by an agency with 
significant prosecutorial responsibilities. 


Congress did not give this Commission any 
substantive statutory authority to regulate attorneys 
or the practice of securities law. Neither did Congress 
provide this Commission with any administrative 
remedy to discipline attorneys. However, through 
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Rule 2(e) of its Rules of practice, ! pursuant to which 
this proceeding has been brought, the Commission 
nevertheless purports to vest itself with the power to 
sanction “any person,” including an attorney, by 
suspension or disbarment from practice before the 
Commission, who is found: 


(i) not to possess the. requisite qualifica- 
tions to represent others, or (ii) to be 
lacking in character or integrity or to have 
engaged in unethical or improper profes- 
sional conduct, or (iii) to have willfully 
violated, or willfully aided and abetted 
violation of any provision of the federal 
securities laws (15 U.S.C. 77a to 80b-20), 
or the rules and regulations thereunder. 


Since the Commission is not a court,2 and has neither 
the mandate nor expertise to protect the public 
against unethical or incompetent attorneys,’ the 
Commission’s authority, if any, for Rule 2(e) must be 
inferred by implication from its general rulemaking 
powers, or else found in the inherent powers of a 
government body. Section 23(a)(1) of the Securities 
Exchange Act of 19344 and other comparable 
provisions of the securities laws? authorize the 
Commission to “make such rules and regulations as 
may be necessary or appropriate to implement” the 
provisions of the securities laws. These provisions are 
not an express grant of substantive authority, but 
merely give the Commission adjunct power to 
implement its explicit statutory power. Rules so 
promulgated must be reasonably and directly related 
to the purposes of the enabling legislation.° Further, 





117 C.F.R. 201.2(e). 


2ICC v. Brimson, 154 U.S. 447, 485-86 (1894). See 
also, Shasta Minerals & Chemical Co... v. SEC, 328 
F.2d 285, 286 (10th Cir. 1964). 


3See Kivitz v. SEC, 475 F.2d 956, 961 (D.C. Cir. 1973). 


415 U.S.C. §78w(a)(1). 


Ssection 19(a) of the Securities Act of 1933, 15 U.S.C. 
§77s(a); Section 319 of the Trust Indenture Act of 
1939, 15 U.S.C. §77sss(a); Section 38(a) of the Invest- 
ment Company Act of 1940, 15 U.S.C. §80a-37(a); 
Section 211(a) of the Investment Advisers Act of 1940, 
15 U.S.C. §80b-11(a). 


6Trans Alaska Pipeline Rate Cases, 436 U.S. 631, 655 
(1978); Mourning v. Family Publications Service, Inc., 
411 U.S. 356, 369-72 (1973). 
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since any such power is implied, it should not be 
construed in the broad remedial fashion of an express 
power. 


In the case of accountants, Congress gave the 
Commission express statutory power in Section 19(a) 
and Schedule A of the Securities Act of 19337 to 
define accounting terms and to require that financial 
statements be certified by an independent public 
accountant. It therefore can be argued that the 
administrative disciplining of accountants is a 
necessary and appropriate adjunct to an express 
Commission mandate and responsibility. In the case 
of attorneys, however, there is no such direct 
substantive authority for the Commission to 
implement by way of an administrative remedy.8 


In Touche Ross & Co. et al. v. SEC,9 the Second 
Circuit recently upheld the validity of Rule 2(e), as a 
general matter, as to accountants, and by the way of 
dictum as to attorneys, on the ground that it was 
“reasonably related” to the purposes of the securities 
laws. The Court viewed Rule 2(e) as an attempt by the 
Commission to protect the integrity of its own 
processes and to ensure that professionals practicing 





745 U.S.C. §77s(a) and §77aa (Schedule A). 


8in this regard, however, | note that there is presently 
pending in Congress legislation which contains a pro- 
vision which could be construed to vest not only the 
Commission but any federal agency with effectively 
unlimited power to discipline attorneys. See Section 
203(a) of S.262, 96th Congress, providing in part: 


[E]ach agency may prohibit any individual 
from operating before the agency or its 
responsible employees whenever such 
individual refuses to adhere to reasonable 
standards of orderly and ethical conduct or 
continues, despite agency requests to the 
contrary, to engage in the deliberate use of 
dilatory tactics . . . (emphasis added). 


Although enactment of this provision would solve the 
problems | have with the Commission’s statutory 
authority to promulgate Rule 2(e), | believe such a 
provision would be contrary to sound public policy for 
the reasons set forth in this opinion. 


9[Current] CCH Fed. Sec. L. Rep. 996,854 (2d Cir., May 
10, 1979). 





before the Commission perform their tasks diligently 
and with a reasonable degree of competence.' | 
believe this rationale may justify the use of Rule 2 (e) 
to discipline accountants, although express statutory 
authority to this effect would, in my mind, be better 
government. 


However | do not believe this rationale is sufficient to 
justify the use of Rule 2(e), as presently drafted, as a 
general enforcement tool to discipline attorneys, or to 
discipline an entire law firm respondent as is being 
done in this proceeding. In my opinion, it is improper 
for an independent federal administrative agency to 
impose sanctions which are not specified by 
Congress. In addition, the potential corruption of 
justice when an administrative agency with significant 
prosecutorial responsibilities has the power to 
sanction an adversary representing and advising a 
client persuades me that the Commission should not 
exercise disciplinary power against attorneys. 


The evil of judicial implication of private rights of 
action under federal legislation was recently 
enunciated with eloquence by Mr. Justice Powell, as 
follows: 


Rather than confronting the hard political 
chores involved, Congress is encouraged to 
shirk its constitutional obligation and leave 
the issue to the courts to decide. When 
this happens, the legislative process with 
its public scrutiny and participation has 
been bypassed, with attendent prejudice 
to everyone concerned. !1 





10} feel constrained to note that! was not a member of the 
Commission when the Touche Ross litigation was 
authorized or the Commission’s legal position therein 
was formulated. My own views on these matters were, 
however, public. See Daley & Karmel, “Attorneys’ 
Responsibilities: Adversaries at the Bar of the SEC,” 24 
Emory Law journal 747 (1975); Karmel, “Attorneys’ Secu- 
rities Laws Liabilities,” 27 Bus. Law 1153 (1972). 


11Cannon v. University of Chicago, 47 U.S.L.W. 4549, 
4566 (May 14, 1979) (dissent) (citation omitted). The 
separation of powers rationale on which Mr. Justice 
Powell rests his conclusion that the implication of 
private rights is improper, is also applicable to the dis- 
ciplining of attorneys by a federal agency. General 
jurisdiction to regulate the conduct of attorneys resides 
in the courts and its delegated authorities. The 
Commission is neither a court nor a designated 


The administrative implication of prosecutorial 
remedies under federal legislation is rife with the 
same evil. There are similar dangers posed by 
administrative arrogation of the right to resolve 
general societal conflicts when the public is denied 
the benefits derived from the making of important 
societal choices through the open debate of the 
democratic process. Moreover, the potential for 
abuse is great when a government prosecutor is not 
held to the limitations and standards of a specified 
statutory remedy. 


The Commission, like any other government body, 
may have some need to have and to utilize a 
disciplinary power against attorneys who practice 
before it in order to keep its proceedings orderly and 
dignified. 14However, the lack of any demonstrated 
need for an enforcement mechanism generally to raise 
the competence of attorneys or to protect investors is 
indicated by the history of Rule 2(e). 


Although Rule 2(e) has been in effect in some form 





authority of a court. Although it may act as a tribunal 
in adjudicatory proceedings, it is primarly a prose- 
cutorial and rule making body. The power of a federal 
administrative agency to control by disciplinary action 
attorneys who appear before it is not, as it is with a 
court of general jurisdiction, an inherent general 
power. To the extent the power exists, it is given by 
the legislature to such an agency. Absent a specific 
grant of statutory authority, the disciplining of 
attorneys traditionally has been the responsibility of 
the judiciary. To the extent the Commission dis- 
ciplines attorneys, it impinges upon the authority of 
the federal and state courts to regulate the conduct of 
the bar. 


12ig, 


13SEC v. Sloan, 436 U.S. 103, 112 (1978). See also 
Wallach v. SEC, 202 F.2d 462, 463 (D.C. Cir. 1953). 


14Even though the Commission does not have an 
inherent contempt power, see note 2 supra, as a 
government body it may possess some power to 
protect the integrity of its processes. However, an 
inherent power, like an implied power, is troublesome 
because its parameters are also unclear. 
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since 1935,'5 the Commission did not bring its first 
disciplinary proceeding against an attorney until 
1950.16 A total of only five cases were instituted 
before 1960. During the past decade, however, the 
Commission embarked upon a program for improving 
professional responsibility, which resulted in the 
institution of over 85 cases against attorneys since 
1970. However laudable the objectives of this program 
may be, it is not based on any congressional directive 
or amendments to the federal securities laws. Neither 
can it be justified as necessary to protect the 
Commission’s processes since the Commission 
functioned quite well from 1935 until 1950 and has 
greatly increased its power since then. Few, if any, of 
the cases against attorneys brought by the 
Commission since 1970 have involved conduct which 
actually threatened the integrity or processes of the 
agency. 





15The first promulgation was Rule II(1) in 1935 which 
provided, among other things, that the Commission, 
“in its discretion, [may] deny admission to, suspend, 
or disbar, any persons who do not possess the 
requisite qualifications to represent others, or who is 
lacking in character, integrity, or proper professional 
conduct.” This provision remained essentially 
unchanged through revisions in 1938 at which time 
the Commission abandoned specific admission 
requirements for persons practicing before the 
agency. Securities Act Release No. 1761 (June 27, 
1938). A revision in 1970 added the specification that 
the Commission could deny any person from 
practicing before it who it found to have willfully 
violated, or willfully aided and abetted violations of, 
the federal securities laws and that the Commission 
could automatically suspend a person from practice 
before it who had been convicted of certain crimes or 
who had been barred or suspended from practice by a 
court or state authority. Securities Act Release No. 
5088 (Sept. 24, 1970). In 1971 the Commission again 
amended the Rule to provide for the temporary 
suspension of practitioners who have been enjoined 
from violation of the federal securities laws. Secu- 
rities Act Release No. 5147 (May 19, 1971). The 
Commission in 1974 proposed an amendment to make 
Rule 2(e) proceedings public unless the Commission 
directed otherwise. Securities Act Release No. 5477 
(April 5, 1974). It subsequently withdrew that 
proposal. Securities Act Release No. 5572 (March 4, 
1975). 


16Aibert J. Fleischman, 37 S.E.C. 832 (1950). 


17The use of Rule 2(e) as an investor protection 
mechanism is discussed in the text accompanying 
notes 21-30, infra. 
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Since 1938, the Commission has not set qualifications 
for attorneys practicing before it, and by the Adminis- 
trative Practice Act 1965, 18 Congress mandated that 
no federal agency (except the U.S. Patent Office) may 
set such qualifications for attorneys. The purpose of 
this Act was to protect the right of persons to be 
represented before federal agencies by any attorney in 
good standing with state authorities. The statute was 
intended to do away with agency-established 
admission requirements for attorneys and to eradicate 
agency barriers which would so operate. An 
examination of the legislative history of the 1965 Act 
indicates that federal agencies were being denied the 
authority to judge the moral fitness or competence of 
an attorney in order for him to practice before the 
agency. 





185 U.S.C. §500(b). The statute provides, in pertinent 
part: 


An individual who is a member in good 
Standing of the bar of the highest court of a 
State may represent a person before any 
agency .. . and is authorized to represent 
the particular person in whose behalf he 
acts. 


19See H.R. Rep. No. 1141, 2 U.S. Code Cong. & 
Admin. News, 89th Cong., ist Sess. 4170, 4171 
(1965); 111 Cong. Record 27192-93 (Oct. 18, 1965) 
(remarks of Congressmen Willis, Poff, Fascell, and 
Edwards); 111 Cong. Record 7725 (April 9, 1965) 
(remarxs of Senator Long). 


At the same time as doing away with qualification re- 
quirements for attorneys in practice before agencies, 
the 1965 Act specifically provided that it did not: 


[A]uthorize or limit the discipline, includ- 
ing disbarment, of individuals who appear 
in a representative capacity before an 
agency. 5 U.S.C. §500(d)(2). 


The intent of this provision was for federal agencies to 
retain appropriate disciplinary authority, to the extent 
it existed, over attorneys. The objective of Congress 
in preserving some disciplinary authority in federal 
agencies was to assure the proper administration of 
justice by these bodies. The section was added in 
large part to obtain the support of the Justice 
Department which wished to retain an element of 
control “on the basis of misconduct observed by 
Department boards and agencies.” 2 U.S. Code Cong. 
& Admin. News, 89th Cong., ist Sess. 4178 (1965) 
(emphasis added). 





The conclusion by the Second Circuit in the Touche 
Ross case that the language of the 1965 Act is 
“neutral” as to the Commission’s disciplinary 
authority ,20 does not dispose of the problems which 
the use of Rule 2(e) to set professional standards 
raises. | believe that this legislation requires the 
parameters of the Commission’s disciplinary authority 
to be drawn in light of the legislative history which 
indicates that such authority over attorneys should 
not extend generally to questions of ethics or 
competence. By utilizing Rule 2 (e) to implement a 
program of professional responsibility in order to 
enhance investor protection, the Commission is not 
limiting its disciplinary powers to assuring the proper 
administration of justice. 


In my opinion, Rule 2(e) is an invalid exercise of the 
Commission’s authority. | recognize that | am not 
writing on a clean slate, but until the quesion of the 
Commission’s authority to discipline attorneys is vali- 
dated by the United States Supreme Court or the 
Congress, | believe the validity of Rule 2(e) will not be 
free from doubt. | also recognize that the Commission 
has brought numerous 2(e) proceedings against 
attorneys, and that unless the courts or Congress 
abrogate the rule, the Commission, unfortunately, is 
unlikely to rescind it. Accordingly, | advocate that the 
Commission at .least confine proceedings against 
attorneys under Rule 2(e) to cases in which an 
attorney has improperly conducted himself while 
personally representing clients before the Commis- 
sion. Further, the misconduct should thwart the 
Commission’s ability to function or should obstruct 
administrative justice. In no case, | believe, should 
the Commission invoke an equivocal administrative 
remedy like Rule 2(e) to discipline attorneys for 
conduct which does not directly threaten its adminis- 
trative processes. To do so, is tantamount to setting 
professional standards for the practice of law. 


Although the instant proceeding involves the filing of 
false or misleading reports with the Commission, it is 
grounded on findings and conclusions that the 
internal procedures of a law firm did not meet profes- 
sional responsibility standards. | interpret this as an 
effort to regulate the practice of securities laws which 
| cannot countenance. Furthermore, the Opinion 
indicates that negligent conduct is a_ sufficient 
predicate for a Rule 2(e) proceeding, a standard which 





20Touche Ross & Co., et. al. v. SEC, note 8 supra, at 
p. 95479-80, n. 13. 


| believe is inappropriate,2! and makes certain 
statements about an attorney’s duty to learn and 
communicate facts. with which | do not agree. 


When Rule 2(e) is invoked to discipline attorneys for 
misconduct which does not directly obstruct the 
administrative process, in my opinion it is done so 
improperly as a matter of law and as a matter of 
policy.23 In the Emmanuel Fields case24 the Commis- 
sion barred an attorney on the theory that the 
Commission can regulate the manner in which 





21 professional should not be subject to the severe 
penalty of disbarment or suspension except upon 
clear and convincing evidence of intentional 
wrongdoing. See Arthur Lipper Corp. v. SEC, 547 F.2d 
171, 180-81, n. 6 (2d Cir. 1976), cert. denied, 434 U.S. 


1009 (1978); Chariton v. FTC, 543 F.2d 903 (D.C. Cir. 
1976). 


22a securities lawyer does not generally have any 
obligation to obtain or independently verify facts. 
Report of the Special Committee on Lawyers’ Role in 
Securities Transactions, 32 The Record 345 (1977). To 
the extent that certain partners or associates of 
Keating, Muething & Klekamp had knowledge of facts 
which were not, and should have been, included in the 
documents filed with the: Commission such 
knowledge is not necessarily imputable to other 
partners or associates who worked on these filings for 
purposes of a disciplincary proceeding. Where, as 
here, one of the attorney-directors, Charles H. 
Keating, Jr., was not even a member of the law firm at 
the time of the filings in question, imputation of his 
knowledge of facts to the law firm members is 
unsupportable under estalbished principles of agency 
law in any context. 


23The early cases which this Commission brought 
against attorneys under Rule 2(e) did involve 
misconduct which directly interferred with the admin- 
istration of justice by the agency. See, e.g., James T. 
DeWitt, 38 S.E.C. 879 (1959) (attorney in a Regulation 
A offering filed financial statements which he knew to 
be false and obtained money from clients under the 
false pretence that he proposed to use that money to 
exert an illegal influence upon Commission staff 
members); Albert J. Fleischman, 37 S.E.C. 832 (1950) 
(attorney prepared and signed a declaration under the 
Public Utility Holding Company Act of 1935 which 
falsely stated that the attorney was representing a 
protective committee for stockholders). 


24Securities Act Release. No. 5404 (June 18, 1973), 
aff'd without opinion, 495 F.2d 1075 (D.C. Cir. 1974). 
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lawyers counsel clients and render opinions in 
securities transactions in order to protect investors. 

A primary rationale for so using Rule 2(e) has been 
that “the task of enforcing the securities laws rests in 
overwhelming measure on the bar’s shoulders” and 
that given “its small staff, limited resources, and 
onerous tasks, the Commission is peculiarly depen- 
dent on the probity and diligence of the professionals 
who practice before it."26 However, Congress did not 
authorize the Commission to conscript attorneys to 
enforce their clients’ responsibilities under the federal 
securities laws. Furthermore, institutional limita- 
tions alone cannot justify the creation of a new 
remedy not contemplated by the Congress. 


| am firmly convinced that such conscription, or the 
promulgation and enforcement of regulatory stand- 
ards of conduct for securities lawyers by the 
Commission, is very bad policy. It undermines the 
willingness and ability of the bar to exercise 
professional responsibility and sows the seeds for 
government abuse of power. 


A person’s right to counsel is protected by various 
common law principles, the Administrative Procedure 
Act29 and the Sixth Amendment to the U.S. Constitu- 
tion. When a prosecutorial agency like the Commis- 
sion disciplines attorneys acting in a representative 





25iq. at 6, n. 20. Some precedent for this idea may be 
found in Morris Mac Schwebel, 40 S.E.C. 347 (1960). 


26Emmanuel Fields, note 24 supra, at 6, n. 20. 


27See SEC v. Arthur Young & Co., et al., 590 F.2d 785 
(9th Cir. 1979). 


28See Piper v. Chris-Craft Industries, Inc., 430 U.S. 1, 
41 (1977). 


295 U.S.C. §555(b). The right to counsel has been 
interpreted to mean the right to counsel of one’s own 
choice. Backer v. C./.R., 275 F.2d 141, 144 (5th Cir. 
1961). 


See also SEC v. Csapo, 553 F.2d 7 (D.C. Cir. 1976) 
where the Court found that the Commission had not 
put forth sufficient evidence to invoke its sequestra- 
tion rule and thus that invoking the rule under those 
circumstances would interfere with the individual's 
right to counsel before the Commission. 
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capacity, it necessarily impinges upon and interferes 
with: a client’s right to counsel.29 Because of the 
importance of the right to counsel to persons in their 
dealings with the government, it seems to me that 
government agencies, especially those with a 
prosecutorial function, should exercise caution in 
taking administrative action against attorneys. Such 
regulation necessarily gives an advocate pause, 
whether he is acting as an advisor or an adversary. 


The Commission must also be sensitive to the abuse 
that may occur when a prosecutor is empowered to 
take disciplinary action against vigorous adversaries. 
Prosecutors in general are not given such power. If 
the Commission has any authority to discipline 
attorneys, that authority would flow from its rule- 
making and adjudicatory function. Therefore, as a 
matter of policy | believe Rule 2(e) should be utilized 
only in support of these functions, rather than in 
support of the prosecutorial function. The inherent 
potential for abuse must in any case be recognized 
and kept in mind in order to avoid improper and 
overly-expansive exercise of disciplinary authority. 


In addition, a counsel’s role as an adversary serves the 
interests not only of his client but also of the Com- 
mission. Vigorous advocacy of differing points of view 
aids an agency in defining issues, understanding 
positions, and resolving problems. It is a constructive 
force in the administrative process. Thus, disciplinary 
action which curtails an attorney in his role as an 
adversary may also impose a loss on the Commission 
in terms of the operation of its own processes.31 





30See In Re Terkeltoub, 256 F. Supp. 683 (S.D.N.Y. 
1966). “Efforts by the government to impose responsi- 
bility upon lawyers to assure that quality of their 
clients’ compliance with the law or to compel lawyers 
to give advice resolving all doubts in favor of regula- 
tory restrictions would evoke serious and far-reaching 
disruption in the role of the lawyer as counselor, 
which would be detrimental to the public, clients and 
the legal profession.” “Statement of Policy Adopted 
by American Bar Association Regarding Responsi- 
bilities and Liabilities of Lawyers in Advising with 
Respect to the Compliancy by Clients with Law 
Administered by the Securities and Exchange 
Commission.” 31 Bus. Law 543, 545 (1975). 


3Talthough the accountant-client relationship is in 
many respects different from the attorney-client 
relationship, some of these policy arguments are 
applicable to accountants. The ability of the Commis- 
sion to discipline accountants may well chill 
professionalism, innovation and independence. 





Although this matter may involve misconduct by 
public corporations and by attorneys as active partici- 
pants in securities law violations, the conduct of their 
law firm should not be sanctioned as a failure to meet 
standards of professional responsibility. Ethical and 
professional standards are peculiarly personal.’A law 
firm should not be held liable in a disciplinary pro- 
ceeding (as it could be in a damage action) for the 
conduct of its partners. And in this proceeding, one of 
the primary wrongdoers was not even a member of the 
respondent law firm at the time of the events in issue. 
Whether the Commission has the legal authority to 
sanction a law firm for the misconduct of its members 
is even more problematical than its authority to dis- 
cipline individual attorneys,¥* and | do not believe the 
facts set forth in this Opinion are a_ sufficient 
predicate for such a sanction. 


As the Opinion herein indicates, Charles H. Keating, 
Jr. and Donald P. Klekamp have been permanently 
enjoined as a result of the same conduct on which 
this Rule 2(e) proceeding is based. If the terms and 
conditions of the injunction were insufficient to 
protect the Commission or the public, further relief 
should have been requested from the federal court. If 
additional partners in Keating, Muething & Klekamp 
could have been held liable for securities law viola- 
tions, they should have been included in the injunc- 
tive action as defendants. Alternatively, a reference 
could have been made for disbarment proceedings by 
state authorities.YY | object to the use of Rule 2(e) to 
institute a proceeding against the law firm of Keating, 
Muething & Klekamp for the firm’s failure to uncover 
and report the transactions of its clients and partners. 
Among other reasons for my objection, is that it is not 
very clear whether the wrongdoing of these lawyers 
was in their conduct as professionals or as directors 
of client companies. The Commission does not have 
general administrative authority to sanction di- 
rectors. 


| also object to the sanctions imposed herein. These 
sanctions presume a regulatory authority and ex- 
pertise concerning the proper way to practice law and 





32Touche Ross & Co., et. al. v. SEC, [Current] CCH 
Fed. Sec. L. Rep. 996,854 at p. 95,483, n. 21. 


33Since attorney discipline is normally within the 
province of the states, the federalization of such a 
regulatory scheme would have to be made explicit by 
Congress See Santa Fe Inudstries, Inc. v. Green 430 
U.S. 462 (1977). 


34mMy views on this point are more fully articulated in 
my dissent in /n the Matter of Spartek, Inc., Securities 
Exchange Act Release No. 15567 (Feb. 14, 1979). 


manage a law firm which this Commission does not 
possess. Although the Opinion denies that it is 
dictating to a law firm how it should operate, the 
imposition of a sanction for inadequate internal 
procedures makes that denial hollow. That these 
sanctions are imposed by consent is irrelevant. They 
open a Pandora’s box of misguided standard-setting 
regulation. 


As a Commissioner of this agency | would normally 
presume that established Commission precedent 
should be followed, particularly where there is some 
judicial authority supporting that precedent. However, 
because of my strong legal and policy objections to 
Rule 2(e) as a disciplinary mechanism for attorneys, | 
am not willing to concede its validity at this time. 
Even assuming, however, that Rule 2(e) is justifiable 
under some inherent or implied Commission 
authority,29 | believe that the Rule is overly broad and 
has not been validly applied in this proceeding. 


Chairman Williams, concurring specially: 


| concur fully with the Commission’s disposition of 
this proceeding. But, in view of Commissioner 
Karmel’s strongly worded dissent, | feel compelled to 
respond briefly to both the fundamental legal and 
policy questions which she raises. 


Commissioner Karmel’s views on the legal authority 
of this Commission to discipline professionals who 
appear before it have been publicly articulated on 
several occasions.’ Those views, however, although 
ably set forth in her dissenting opinion, are not before 
the Commission as matters of first impression. The 





35in Cannon v. University of Chicago, 47 U.S.L.W. 
4549 (May 14, 1979), the Supreme Court, although 
finding an implied action to exist based on sex 
discrimination, enunciated the disfavor it generally 
has for implied private rights of action. It seems to me 
that implied prosecutorial remedies should be equally 
disfavored. 


1See, e.g., Address of the Honorable Roberta S. 
Karmel, before the Annual Convention of the Florida 
Bar, “The Trouble with Implied Remedies and 
Sanctions,’ June 15, 1979; Daley & Karmel, 
“Attorneys’ Responsibilities: Adversaries at the Bar of 
the SEC,” 24 Emory Law Journal 747 (1975); Karmel, 
“Attorneys’ Securities Laws Liabilities,” 27 Bus. Law 
1153 (1972). 
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Commission and the courts have considered the issue 
and have reached a conclusion contrary to that 
advanced in the dissenting opinion. 


In 1935, shortly after its formation, the Commission 
adopted the antecedent of the present Rule 2(e)2 in 
order to protect the integrity of its processes from in- 
competent, unethical or dishonest professionals, 
including attorneys. The rule was promulgated not 
only pursuant to the Commission’s inherent authority, 
but as an exercise of the broad, express rulemaking 
power which Congress, in reliance upon the ability of 
an expert agency to fashion necessary or appropriate 
regulations in a complex and rapidly changing area, 
conferred in Section 23(a) of the Securities Exchange 
Act.2 Since that time, the Commission has 
periodically amended and reexamined the rule, 
repeatedly confirming its belief in the rule’s 
legitimacy.4 Moreover, the commission has brought 
over 100 proceedings against attorneys and 80 pro- 
ceeings against accountants since the inception of 
the rule. 


Of course, the fact that the members of the 
Commission, over a long period of years, have 
regarded the discipline of professionals who practice 
before it as an inherent Commission power is not 
conclusive. In our legal system, the judiciary is the 
ultimate arbiter on issues of administrative authority. 
Federal courts have recognized the authority of 
agencies generally to discipline professionals who 
practice before them,’ and have consistently upheld 





247 C.F.R. 201.2(e). 


345 U.S.C. 78w(a). See also, Section 19(a) of the 
Securities Act, 15 U.S.C. 77s(a); Section 20(a) of the 
Public Utility Holding Company Act, 15 U.S.C. 79t; 
Section 319(a) of the Trust Indenture Act, 15 U.S.C. 
77sss; Section 38(a) of the Investment Company Act, 
15 U.S.C. 80a-37; and Section 211(a) of the Investment 
Advisers Act, 15 U.S.C. 80b-11. 


4See, e.g., In the Matter of Emanuel Fields, Securities 
Act Release No. 5404 (June 18, 1973), affirmed, 
without opinion, 495 F.2d 1075 (D.C. Cir. 1974). 


SThe Supreme Court in Goldsmith v. Board of Tax 
Appeals, 270 U.S. 117, 121-122 (1926), rejected the 
need for a specific statutory provision for an agency 
to regulate the conduct of professionals. See Herman 
v. Dulles, 205 F.2d 715 (D.C. Cir. 1953); Koden v. 
United States Department of Justice, 564 F.2d 228 
(7th Cir. 1977). 
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the authority of the Commission under Rule 2(e).6 
Most recently, the Second Circuit in Touche Ross & 
Co. v. Securities and Exchange Commission,‘ noted 
that Rule 2(e) is “a necessary adjunct to the 
Commission’s power to protect the integrity of its 
administrative procedures and the public in general.” 
| am aware of no case which has reached a contrary 
result. 


Consequently, regardless of the views one might have 
concerning the specific application of this authority to 
individual cases, there is little basis to conclude that, 
in adopting and administering a rule designed to 
protect the integrity of its processes, the Commission 
has somehow administratively arrogated a novel or 
unique power. Rather, as the very summary analysis 
set forth above demonstrates, Rule 2(e) embodies the 
exercise of a power which the Commission and the 
courts have long regarded as within the Commission’s 
Statutory rulemaking authority. Against that back- 
ground, | cannot accept that the Commission should 
now, as a matter of law, reverse itself, conclude that it 
lacks an authority which it has repeadtedly exercised, 
and deny its ability to shield its administrative 
mechanisms from those professionals who have 
demonstrated a capacity and willingness to abuse 
those processes. 


Commissioner Karmel does not, however, premise her 
dissent solely on a perceived gap in the Commission’s 





The Goldsmith holding was partially overruled legis- 
latively in 1965, when Congress enacted an 
amendment to the Administrative Procedure Act, 5 
U.S.C. 500, et seq. The new statute provided that 
federal agencies could no longer establish admission 
requirements for attorneys, but it expressly stated 
that it did not affect the right of agencies to discipline 
attorneys. 


See Securities and Exchange Commission v. Ezrine, 
[1972-1973 Transfer Binder] CCH Fed. Sec. L. Rep. 
193,594 (S.D.N.Y. 1972); Schwebel v. Orrick, 153 F. 
Supp. 701, 704 (D.D.C. 1957), affirmed on other 
grounds, 251 F.2d 919 (D.C. Cir.), cert. denied, 356 
U.S. 927 (1958). See also, Securities and Exchange 
Commission v. Csapo, 533 F.2d 7, 12 (D.C.Cir. 1976); 
Kivitz v. Securities and Exchange Commission, 475 
F.2d 956, 962 (D.C. Cir. 1973). 


7[Current] CCH Fed. Sec. L. Rep. 996,854 (2d Cir., 
May 10, 1979). 


8ig. at 95,483. 





legal authority. She also argues that administrative 
disciplinary proceedings against attorneys may result 
in certain abuses, and that, in order to avoid these 
abuses, the Commission should, as a matter of 
policy, refrain from engaging in such proceedings. 
While | join in the concern she has expressed, | do not 
join in the solution she proposes. 


| share Commissioner Karmel’s concern for the 
abuses which may occur when a regulatory agency 
with prosecutorial responsibilities is in a position to 
discipline attorneys who. practice before it, 
particularly when the facts giving rise to the discipline 
may well be uncovered in the course of an enforce- 
ment inquiry. That is a danger to which the Commis- 
sion must be sensitive. The use of agency authority to 
intimidate counsel or punish attorneys in any way for 
vigorous representation of their clients would be 
totally unjustified. The issue, however, is not whether 
incompetent or unethical conduct should be tolerated, 
but whether the potential for abuse is so great that the 
Commission should not have or exercise power to dis- 
cipline attorneys under Rule 2(e). In my view, while 
that potential does exist, it is neither so great nor so 
unique to this agency that the Commission should 
decline to exercise its authority in this area, 
especially in light of the important reliance which we 
place on professionals in making the federal 
securities laws work. 


The potential for misuse or abuse is inherent in any 
government agency’s power to enforce the laws 
entrusted to it. That danger may, indeed, be 
especially acute when Congress has given an 
independent administrative agency both enforcement 
and regulatory powers over the same persons, or 
when, in the course of fulfilling its responsibility to 
proceed against persons who violate the law, the 
agency must necessarily scrutinize the activities of 
accountants, attorneys and other professionals. 

And, certainly, when attorneys are acting as 





8Moreover, as Chief Judge Kaufman noted, 
“dispassionate panels of Article Ill judges stand ready 
to correct the occasional excesses and errors that are 
an inevitable part of the administrative process.” 
Touche Ross, supra, at 95,484 (Kaufman, C.J., 
concurring). 


10Neither Rule 2(e), nor the courts’ recognition of it, 
have ever drawn a distinction between accountants 
and attorneys. As the Second Circuit in the Touche 
Ross case said, both professional groups have an 
equally vital role to play under the scheme of the 
federal securities laws: 


The role of the accounting and legal 
professions in implementing the objectives 


advocates before the Commission or are representing 
individuals under investigation, the potential for 
abuse may be greater than where the attorneys, as 
here, are playing their role in the disclosure process. 
Because this Commission has been entrusted with 
such a complex and difficult responsibility, we must 
be held to the highest standard in discharging it. 


These concerns do not mean, however, that the Com- 
mission should ignore or refuse to exercise an 
effective professional disciplinary tool under the 
appropriate circumstances. The important role which 
professionals, particularly attorneys and accountants, 
play in assuring adherence to the federal securities 
laws has long been recognized. '1 Clearly, the Com- 
mission would be unable to administer effectively 
those laws in an environment in which issuers, under- 
writers, and others involved in the capital raising 
process were not routinely served by professionals of 
the highest integrity and competence, well-versed in 
the requirements of the statutory scheme Congress 
has created. An incompetent or unethical practitioner 
has the ability to inflict substantial damage to the 
Commission’s processes, and thus the investing 
public, and to the level of trust and confidence in our 
capital markets. | agree with Commissioner Karmel 





of the disclosure policy has increased in 
importance as the number and complexity 
of securities transactions has increased. 
By the very nature of its operations, the 
Commission, with its small staff and 
limited resources, cannot possibly ex- 
amine, with the degree of close scrutiny 
required for full disclosure, each of the 
many financial statements which are filed. 
Recognizing this, the Commission neces- 
sarily must rely heavily on both the 
accounting and legal professions to 
perform their tasks diligently and respon- 
sibly. Breaches of professional responsi- 
bility jeopardize the achievement of the 
objectives of the securities laws and can 
inflict great damage on public investors. As 
our Court observed in United States v. 
Benjamin, 328 F.2d 854 (2 Cir.), cert. 
denied, 377 U.S. 953 (1964), “In our 
complex society the accountants’ certifi- 
cates or the lawyer’s opinion can be instru- 
ments for inflicting pecuniary loss more 
potent than a chisel or a crowbar.” 


Touche Ross, supra, at 95,482. 


11See, e.g., In the Matter of Emanuel Fields, supra, at 
n. 20. 
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that Rule 2(e) should not be utilized as an enforce- 
ment tool against those who violate the federal secu- 
rities laws and happen coincidentally also to be 
lawyers or accountants. But where such individuals 
engage in professional misconduct which impairs the 
integrity of the Commission’s processes, the 
Commission has an obligation to respond through the 
application of Rule 2(e). 


In my opinion, the Commission is sensitive to the 
responsibilities and the limitations which accompany 
this grant of governmental power. In this case, | am 
satisfied that there is no abuse, and | donot under- 
stand Commissioner Karmel to suggest any. | am also 
satisfied that it is totally appropriate to name the law 
firm with which the offending professionals are 
associated. Given all the relevant facts and circum- 
stances of this case, where virtually the entire firm 
was acting in a capacity more akin to house counsel 
than outside counsel, the firm is properly the subject 
of this proceeding. 


The Commission’s responsibility to protect public 
investors and the public interest is neither a simple, 
nor an easy one, but it is, nonetheless, the task which 
Congress has conferred upon it. One necessary 
aspect of this responsibility is the protection of the 
integrity of the Commission’s processes. | am 
satisfied that in this case the Commission has carried 
out this responsibility in an effective and appropriate 
manner and that it will continue to do so in the future. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15983/July 2, 1979 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-77-14) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 15, 1977, the American Stock Exchange, Inc. 
(the “Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend Article Il, Section 2 of the Amex 
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Constitution to clarify that the Board of Governors 
may regulate, consistent with the provisions of the 
Act, (i) members’ trading off-floor in securities 
admitted to the collection, dissemination and use of 
quotations and price reports on the exchange; and (ili) 
installation and maintenance of any means of com- 
munication with the floor. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by. publication of a Commission Release (Secu- 
rities Exchange Act Release No. 13708, June 30, 1977) 
and by publication in the Federal Register (42 FR 
35713, July 11, 1977). All written statements with 
respect to the proposed rule change which were filed 
with the Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person were considered and 
(with the exception of those statements of 
communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552) were made available to the _— at the 
Commission’s Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regula- 
tions thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 





IThis proposed rule change was submitted in 
response to written notification from the Commission, 
pursuant to Section 31(b) of the Securities Acts 
Amendments of 1975 (the “1975 Amendments”), that 
certain provisions of the Amex Constitution and Rules 
appeared not to conform to the Act as modified by the 
1975 Amendments. The subject amendments to 
Article Il, Section 2 of the Amex Constitution 
specifically qualify the exercise of certain powers by 
the insertion of the clause, “to the extent not 
inconsistent with the [Act], as amended.” 


2The lone amendment to SR-Amex-77-14 was 
submitted on October 6, 1977 and confirmed that the 
exchange membership had approved the constitu- 
tional amendments set forth in the original filing. 





For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15984/July 2, 1979 


Notice to Broker-Dealers Concerning Clauses in 
Customer Agreements which Provide for Arbitration of 
Future Disputes 


The Securities and Exchange Commission today 
expressed concern about the use of arbitration 
clauses in broker-dealer customer agreements which 
purport to bind customers to arbitrate all future 
disputes with a broker-dealer. A number of court 
decisions have limited the enforceability of these 
clauses against customers with respect to various 
types of disputes which may arise between broker- 
dealers and their customers. Nevertheless, the 
language of many of these clauses does not reflect 
their permissible scope. The Commission believes 
that many investors are unaware of the right to a 
judicial forum for the pursuit of claims arising under 
the federal securities laws, and that it is incumbent 
upon those who include arbitration clauses in 
agreements with customers to provide adequate 
information about such rights in order to make the 
clauses not misleading. In addition, customers should 
not be led to believe, either before or after the 
occurrence of disputes, that a predispute arbitration 
agreement constitutes a waiver of the right to a 
judicial forum, where such waiver would be void under 
the securities laws. 


Since 1977 the Securities Industry Conference on 
Arbitration (“SICA”), a group composed of securities 
industry and public representatives, has been engaged 
in developing and implementing uniform, fair and 
efficient procedures for the resolution of disputes 
between broker-dealers and investors in order to offer 
an economical alternative to litigation. 1 The Commis- 
sion has approved certain amendments to the rules of 
self-regulatory organizations to implement uniform 





1Securities Exchange Act Release No. 13470 (April 26, 
1977). 


small claims resolution procedures for investor-broker 
disputes.2 The Commission has also received a 
proposed uniform code of arbitration procedures 
developed by SICA. The self-regulatory arbitration 
rules and the proposed SICA rules prescribe the 
method to be followed for submission of an existing 
controversy to arbitration before a_ self-regulatory 
organization, for the hearing or review of the evidence 
by the arbitrators, and the rendering of a decision. 
The Commission has supported these efforts and 
generally believes that arbitration is an economical 
means of dispute resoltuion. 


The arbitration agreements which are the subject of 
this release are not those used to submit an existing 
dispute to a particular forum, but those entered into 
prior to the existence of any dispute, and before an 
investor may become concerned with the matter of 
choosing a forum for the resoltuion of a dispute. 


The Commission believes that the use of clauses 
which purport to bind customers to arbitrate all future 
disputes which may arise between them and their 
broker-dealers, without specifying the meaning, effect 
and enforceability thereof, is inconsistent with just 
and equitable principles of trade, and may raise 
serious questions of compliance with the anti-fraud 
provisions of the federal securities laws. 


|. BACKGROUND 


Broker-dealers frequently request or require cus- 
tomers to enter into agreements setting forth the 
terms of the relationship between such broker-dealers 
and customers, prior to the opening of an account or 
shortly thereafter. These agreements are routinely 
required for margin accounts and often for cash 
accounts. They are frequently pre-printed standard 
forms. One of the clauses generally included in these 
agreements requires that any controversy between the 
broker-dealer and customer be settled by arbitration, 
in accordance with the rules of one of the organiza- 
tions listed in the clause. The controversies to be 
arbitrated may be specifically related to the purpose 
of the agreement, such as margin, but may also 
include other controversies arising out of the 
broker-customer relationship. In some clauses the 
choice of arbitration forum may be limited to 
securities industry self-regulatory organizations. 


The enforceability of arbitration clauses against public 
customers has been the subject of litigation in which 





2Securities Exchange Act Releases No. 14737 (May 4, 
1978), No. 14881 (June 22, 1978), No. 14896 (June 26, 
1978), No. 14892 (June 23, 1978), No. 15390 
(December 8, 1978). 
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courts have weighed the merits and public policy in 
favor of arbitration, embodied in the Federal Arbitra- 
tion Act, 9 U.S.C. 1 et seq. and similar state statutes, 
against the policy of investor protection embodied in 
the federal securities laws. 


In Wilko v. Swan, 346 U.S. 427 (1953), the Supreme 
Court held a pre-dispute arbitration clause was void 
and unenforceable as applied to a claim arising under 
the federal securities laws. In particular, the Court 
held that Section 14 of the Securities Act of 1933 
(“Act”) [15 U.S.C. 77n] renders void any agreement of 
a public customer to waive the right to a judicial 
forum, as provided by Section 22 of the Act, [15 
U.S.C. 77v] for a determination of liability pursuant to 
Section 12(2) of the Act [15 U.S.C. -77/]. Section 14 of 
the Act provides that any condition, stipulation, or 
provision binding any person acquiring a security to 
waive compliance with any provision of the Act or of 
the rules and regulations of the Commission shall be 
void. The Court found the arbitration agreement to be 
such a stipulation, and the right to select a judicial 
forum to be a provision of the Act that cannot be 
waived. According to the opinion in Wilko: 


When the security buyer, prior to any viola- 
tion of the Securities Act, waives his right 
to sue in courts, he gives up more than 
would a participant in other business trans- 
actions. The security buyer has a wider 
choice of courts and venue. He thus sur- 
renders one of the advantages the Act gives 
him and surrenders it at a time when he is 
less able to judge the weight of the handi- 
cap the Securities Act places upon his 
adversary... 


. . . Recognizing the advantages that prior 
agreements for arbitration may provide for 
the solution of commercial controversies, 
we decide that the intention of Congress 
concerning the sale of securities is better 
carried out by holding invalid such an 
agreement for arbitration of issues arising 
under the Act.3 


In subsequent cases, courts have found the holding in 
Wilko to be applicable to causes of action arising 
under the Securities Exchange Act of 1934 (“Exchange 
Act”), and causes of action based on violations of 
those rules of the self-regulatory organizations, which 
have as their aim effectuation of the purposes of the 
securities laws. Section 29(a) of the Exchange Act [15 
U.S.C. 78cc] is similar to Section 14 of the Act, and 
also includes self-regulatory organization rules among 





3wilko v. Swan, 346 U.S. 427, 435, 438 (1953). 
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those provisions for which a waiver of compliance is 
void. 


On the other hand, claims not arising under the 
federal securities laws, such as contract, common law 
fraud, other state law claims, and violations of rules 
for which no private cause of action is available have 
been held to be referable to arbitration. In some cases 
in which securities laws claims and other claims have 
been based on the same set of circumstances, 
arbitration has been stayed pending judicial resolution 
of the securities laws claims. 


In the case of Scherk v. Alberto-Culver Co., 417 U.S. 
506 (1974) the Supreme Court considered the question 
of whether a claim based on a violation of the 
anti-fraud provisions of the federal securities laws 
should be arbitrated pursuant to a prior agreement, 
and held that the agreement was enforceable. Unlike 
Wilko v. Swan however, the parties in Scherk were not 
a customer and a broker-dealer, but were parties to an 
international contract for the sale of three business 
entities. Considering foreign trade policy, and the 
uncertainty that could result from international 
conflicts of laws if parties could not select in advance 
a dispute resolution forum, the court held that the 
dispute should be arbitrated. The Court found “crucial 
differences” between the arbitration agreement in 
Wilko and that in Scherk. For example, the 
advantages of a judicial forum would not necessarily 
be available to a party to an international agreement if 
the arbitration agreement were held void, since the 
other party might take action in a foreign court to 
block or hinder access to another judicial forum for 
resolution of the dispute. Cases subsequent to Scherk 
involving customer-broker disputes have applied the 
holding in Wildo and also interpreted the holding in 
Scherk to be limited to its peculiar fact situation. 


In sum, the judicial decisions involving the 
applicability of Section 14 of the Act and Section 29 of 
the Exchange Act to customer arbitration agreements 
have delineated a set of investor-broker disputes for 
which arbitration may not be compelled pursuant to 
the arbitration clause of a customer agreement 
entered into at the time of opening an account or at 
any time prior to the dispute. 


ll. Discussion 


The Commission has received inquiries from 
individual investors and others regarding the enforce- 
ability of agreements to arbitrate future disputes 
between broker-dealers and customers, and the 
propriety of broker-dealers requiring customers to 
execute agreements containing arbitration clauses as 
a condition of transacting business. 


At the time of opening an account, customers are 





frequently not informed regarding the kinds of 
disputes for which the arbitration agreement would 
not be enforceable. As indicated above, these 
agreements often state that all disputes between the 
broker-dealer and the customer will be submitted to 
arbitration. Without further knowledge about arbitra- 
tion generally, or the effect of Section 14 of the Act 
and Section 29(a) of the Exchange Act, the customer 
may sign the agreement with the belief that all 
disputes which arise with the broker-dealer must be 
arbitrated, including claims which may arise under the 
federal securities laws. Moreover, the customer may 
be precluded from doing business with the broker- 
dealer if he or she refuses to sign the agreement or 
the broker-dealer is unwilling to accept any 
modification of its terms. 


At the time when a dispute arises, a customer who 
receives from the broker-dealer a demand for 
arbitration pursuant to the customer agreement4 may 
not be aware that he or she may have the right to 
avoid arbitration if there is a claim arising under the 
federal securities laws. Consequently, some cus- 
tomers may submit the dispute to arbitration based on 
the representation that the arbitration clause is 
enforceable. Others may decide not to pursue their 
claims in any forum. If broker-dealers do not provide 
adequate disclosure about the limited enforceability 
of pre-dispute arbitration agreements, or misrepresent 
the meaning of the arbitration clause in the contest of 
a dispute, investors may be effectively deprived of any 
right they may have to choose an alternative forum at 
the time when a dispute arises. 


It is the Commission’s view that it is misleading to 
customers to require execution of any customer 
agreement which does not provide adequate 
disclosure about the meaning and effect of its terms, 
particularly any provision which might lead a 
customer to believe that he or she has waived 
prospectively rights under the federal securities laws, 
rules thereunder, or certain rules of any self-regula- 
tory organization. Customers should be made aware 
prior to signing an agreement containing an 
arbitration clause that such a prior agreement does 
not bar a cause of action arising under the federal 
securities laws. If a broker-dealer customer’s 
agreement contains an arbiration clause, it must be 
consistent with current judicial decisions regarding 





4p typical arbitration clause authorizes the customer 
to elect the arbitration forum from a list of several 
organizations. If the customer does not elect the 
forum, within five days after receipt from the broker- 
dealer of a notification requesting such election, the 
broker-dealer becomes authorized to make the 
election. 


the application of the federal securities laws to pre- 
dispute arbitration agreements. 


The Commission is especially concerned that 
arbitration clauses continue to be part of form 
agreements widely used by broker-dealers, despite the 
number of cases in which these clauses have been 
held to be unenforceable in whole or in part. Requir- 
ing the signing of an arbitration agreement without 
adequate disclosure as to its meaning and effect 
violates standards of fair dealing with customers” and 
constitutes conduct that is inconsistent with just and 
equitable principles of trade.6 In addition, it may raise 
serious questions of compliance with the anti-fraud 
provisions of the securities laws.” 





5See, e.g., Opper v. Hancock Securities Corporation, 
250 F. Supp. 668 (S.D.N.Y. 1966), aff’d 367 F.2d 157 
(2d Cir. 1966); Arleen W. Hughes, 27 S.E.C. 629 
(1948), aff'd sub nom. Hughes v. Securities and 
Exchange Comm'n, 174 F.2d 969 (D.C. Cir. 1949); 
Charles Hughes & Co., Inc., 13 S.E.C. 676, aff’d sub 
nom. Charles Hughes & Co., Inc. v. Securities and 
Exchange Comm'n, 139 F.2d 434 (2d Cir. 1943), cert. 
denied, 321U.S. 786 (1944); Duker & Duker, 6 S.E.C. 
386 (1939). 


6See, e.g., Article Ill, Section 1 of the National 
Association of Securities Dealers, Inc: by-laws, NASD 
Manual (CCH) 42151; Article XIV, Section 6 of the 
New york Stock Exchange Constitution, 2 New York 
Stock Exchange, Inc. Guide (CCH) 91656. 


7See Securities Exchange Act Release No. 6778 (April 
16, 1962) in which the Commission cautioned broker- 
dealers that they have an obligation to deal fairly with 
the public, and that the delayed consummation of 
transactions for customers violates the anti-fraud 
provisions of the federal securities laws. In Securities 
Exchange Act Release No. 15194 (September 28, 1978) 
the Commission warned broker-dealers that certain 


- practices, including issuance of checks to customers 


drawn on distant banks to delay customer access to 
funds, are contrary to just and equitable principles of 
trade and may in some instances violate the anti-fraud 
provisions of the federal securities laws. 


The Commission’s staff has for some time advised 
broker-dealers and securities industry organizations of 
the need to modify arbitration clauses in customer 
agreements in light of relevant judicial decisions. The 
Commission is not aware, however, that any material 
changes in such agreements have been made, or that 
any additional disclosures by broker-dealers have 
been provided to customers regarding the enforce- 
ability and scope of these clauses. 
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By the Commission. (Commissioners Loomis, Evans, 
and Pollack concurring; Commissioner Karmel dis- 
senting; Chairman Williams not participating.) 


Separate Statement of Views by Commissioner 
Karmel: 


| object to the issuance of the Commission’s release 
because | believe it improperly casts doubt on the 
efficacy and fairness of arbitration and thus under- 
mines the valuable work of the Securities Industry 
Conference on Arbitration (“SICA”). Further, | do not 
believe that there is sufficient evidence of over- 
reaching of customers by broker-dealers using arbitra- 
tion clauses in standard customer agreements to 
justify the issuance of the release. To the contrary, 
arbitration is an effective and worthwhile alternative to 
litigation for resolving disputes which reduces the 
costs to both the customer and the broker-dealer. In 
my opinion the use of arbitration clauses in customer 
agreements does not violate or raise questions under 
the anti-fraud provisions of the federal securities 
laws. To the extent the Commission considers 
changes in such clauses necessary or appropriate to 
comport with just and equitable principles of trade, 
requested changes should have been directed to SICA 
or appropriate industry self-regulatory organizations. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15985/July 2, 1979 


Administrative Proceeding File No. 3-5700 

In the Matter of 

NORTHERN TELECOM COMPUTERS, INC. 

File No. 81-500 

APPLICATION PURSUANT TO SECTION 12(h) 

The Securities and Exchange Commission has issued 
a notice giving interested persons until July 23, 1979 
to request a hearing on an application by Northern 
Telecom Computers, Inc. (the “Applicant”) pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934, as amended (the “1934 Act”), for an order 
exempting the Applicant from the periodic reporting 
requirements of Section 15(d) of the 1934 Act. 

The Applicant, a wholly-owned subsidiary of Northern 
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Telecom Limited, states that its only outstanding 
securities are $1.2 million of Instalment Notes, 
guaranteed on a subordinated basis by Northern 
Telecom Limited and held by fifty-six persons. If the 
Applicant is granted the requested exemption, 
Northern Telecom Limited would mail to the holders 
of these notes its annual reports on Form 10-K, its 
annual reports to shareholders, and its quarterly 
reports to shareholders, until such time as_ the 
instalment Notes have matured. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15986/July 2, 1979 


Administrative Proceeding File No. 3-5737 

In the Matter of 

FIRST SURETY CORPORATION 

File No. 81-491 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until July 23, 1979 
to request a hearing on an application by First Surety 
Corporation (the “Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended, for an order exempting the Applicant from 
the reporting requirements of Sections 13 and 15(d) of 
that Act. 


Pursuant to the sale of all its assets on December 29, 
1978, the Applicant is no longer an operating entity. 
Final dissolution and distribution of the proceeds 
from the sale was completed on April 4, 1979. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15987/July 2, 1979 


Administrative Proceeding File No. 3-5740 


In the Matter of 


FIRST TEXAS FINANCIAL CORPORATION 


APPLICATION PURSUANT TO SECTION 12(h) 





The Securities and Exchange Commission has issued 
a notice giving interested persons until July 23, 1979 
to request a hearing on an application by First Texas 
Financial Corporation (‘Applicant’), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
for an order exempting Applicant from the provisions 
of Section 15(d) of that Act. 


On April 6, 1979, Applicant became a wholly owned 
subsidiary of Beneficial Corporation. Applicant’s 
stock is no longer publicly held. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15988/July 2, 1979 


Administrative Proceeding File No. 3-5713 

In the Matter of 

SILVER BELL INDUSTRIES, INC. 

File No. 81-512 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until July 23, 1979 
to request a hearing on an application by Silver Bell 
Industries, Inc., (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended (the “1934 Act”), for an order exempting the 
Applicant from the provisions of Sectons 13 and 15(d) 
of the 1934 Act. 


On December 5, 1978, the Applicant consummated a 
sale of substantially all its assets to Union Oil 
Company of California, and there is no trading in 
Applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15989/July 2, 1979 


Administrative Proceeding 


File No. 3-5750 


In the Matter of 

UNION BANCORP, INC. 

File No. 81-525 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Jul. 23, 1979 
to request a hearing on an application by Union 
Bancorp, Inc. (the “Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, as 
amended, for an order exempting the Applicant from 
the reporting requirements of Sections 13 and 15(d) of 
that Act. 


Pursuant to a cash merger consummated on April 17, 
1979 the Applicant became a wholly-owned subsidiary 
of Standard Chartered Bancorp. As of that date the 
Applicant made application to the New York Stock Ex- 
change to de-register its securities under Section 
12(b) of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15990/July 2, 1979 


Administrative Proceeding File No. 3-5701 

In the Matter of 

PET INCORPORATED 

File No. 81-480 

APPLICATION PURSUANT TO SECTION 12(h) 

The Securities and Exchange Commission has issued 
a notice giving interested persons until Jul. 23 1979 to 
request a hearing on an application by Pet Incorpo- 
rated (the “Applicant”) pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended, for 


an order exempting the Applicant from the reporting 
requirements of Section 13 and 15(d) of that Act. 


On January 27, 1979, the Applicant merged with and 
became a wholly-owned subsidiary of IC Industries. 
As a result of the merger, IC Industries is the sole 
stockholder of the Applicant. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15991/July 2, 1979 


Administrative Proceeding File No. 3-5758 
In the Matter of 


OLD WEST RAIL CORP. (formerly 
THE WESTERN PACIFIC RAILROAD COMPANY) 


(81-534) 


APPLICATION PURSUANT TO SECTION 12(h) OF 
THE 1934 ACT 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Jul. 23, 1979 
to request a hearing on an application by Old West 
Rail Corp. (formerly The Western Pacific Railroad 
Company) (the “Applicant”) pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, for an order 
exempting the Applicant from the reporting require- 
ments of Sections 13 and 15(d) of that Act. 


The Applicant is a wholly-owned subsidiary of 
Western Pacific Industries, Inc., all of Applicant’s 
publicly traded debt securities having been assumed 
by Newrail Company, Inc. (now Western Pacific Rail- 
road Company) in a sale of assets transaction. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15992/July 2, 1979 


Administrative Proceeding File No. 3-5757 
In the Matter of 
THE MEYERCORD CO: 


File No. 81-521 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until Jul. 23, 1979 
to request a hearing on an application by The Meyer- 
cord Co. (the “Applicant”), pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, as amended, 
for an order exempting the Applicant from the 
reporting requirements of Sections 13 and 15(d) of 
that Act. 
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Pursuant to a tender offer made by Johnson Matthey 
Investments Co., Ltd. between January and March of 
1979, the Applicant’s number of shareholders was 
reduced from 394 to 67 as of April 1, 1979. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15993/July 3, 1979 


A notice has been issued giving interested persons 
until August 3 to comment on the application 
requesting withdrawal of the common stock (par value 
$.50) of SCIENTIFIC-ATLANTA, INC. from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15994/July. 5, 1979 


In the Matter of 


OPPENHEIMER & CO., INC. 
One New York Plaza 
New York, New York 10004 


ORDER INSTITUTING PUBLIC PROCEEDINGS AND 
FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


The Commission deems it appropriate in the public 
interest that administrative proceedings pursuant to 
Section 15(b) (4) of the Securities Exchange Act of 
1934 (the “Exchange Act”) be instituted against 
Oppenheimer & Co., Inc. (“Oppenheimer”), a regis- 
tered broker-dealer, to determine whether it has failed 
reasonably to supervise Ira J. Hechler (“Hechler”) a 
person subject to its supervision with a view to pre- 
venting violations of Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder. These proceedings 
arise out of transactions in the securities of a number 
of issuers by Hechler while he was involved in nego- 
tiations on behalf of the parent of Oppenheimer, 





Oppenheimer & Co., and others, for the purchase of 
substantially all of the assets of such issuers. ! 


Oppenheimer, simultaneously with the institution of 
these proceedings and without admitting or denying 
the allegations or findings herein, has submitted its 
Offer of Settlement for the purpose of disposing of 
the issues raised in these proceedings. Under the 
terms of the Offer of Settlement, Oppenheimer waives 
the institution of formal proceedings and, solely for 
the purpose of these proceedings, consents to the 
Findings of the Commission and the issuance of this 
Order. 


The Commission has deemed it appropriate and in the 
public interest to accept the Offer of Settlement and 
accordingly, is issuing this Order. 


1. FACTS 


Oppenheimer, with headquarters at One New York 
Plaza, New York, New York, is a broker-dealer regis- 
tered with the Commission under Section 15(b) of the 
Exchange Act and a member firm of several national 
securities exchanges, and the National Association of 
Securities Dealers, Inc. Oppenheimer & Co., with 
headquarters at the same address, is a partnership 
owning all of the securities of Oppenheimer Holdings, 
Inc. which in turn, owns 90% of the capital stock of 
Oppenheimer. Oppenheimer & Co. also has interests 
in retail and industrial concerns. There is a partial 
identity of principals of Oppenheimer & Co. and 
Oppenheimer as well as a sharing of personnel and 
facilities. Since April 1976, Oppenheimer & Co. and 
certain of its partners have, through various entities, 
purchased and participated with others in purchasing 
the assets of companies whose securities were pub- 
licly held. 


Hechler was retained as a consultant in early 1975 by 
Oppenheimer, and was allowed to use the title Direc- 
tor for Special Acquisitions and occupied offices at 
Oppenheimer’s headquarters. In connection with his 
investigation and evaluation of potential sale of assets 
transactions, Hechler utilized the facilities of 





1 On July 5, 1979 the Commission filed a civil injunc- 
tive action in the United States District Court for the 
District of Columbia against Hechler and one other 
defendant. The District Court simultaneously entered 
final judgments against the defendants, permanently 
enjoining them from violating the anti-fraud provi- 
sions of the Exchange Act and ordering other equit- 
able relief. The defendants consented to entry of the 
final judgments without admitting or denying the alle- 
gations. 


Oppenheimer and was assisted in his endeavors by 
the personnel of Oppenheimer. 


Hechler has been one of the persons responsible for 
finding companies whose assets may be acquired and 
was involved in negotiating some of such transactions 
with the public companies. A group of the senior prin- 
cipals of Oppenheimer reviewed Hechler’s selection of 
companies as possible candidates to be approached, 
and the terms of the agreements reached. 


Hechler’s Transactions in Various Securities 


In addition to an account which Hechler maintained 
with Oppenheimer, Hechler maintained a margin 
brokerage account with Shearson Hayden Stone, Inc. 
(“Shearson”) throughout the period of his association 
with Oppenheimer. Oppenheimer was unaware of and 
Hechler did not notify Oppenheimer of the existence 
of the account with Shearson or of any of the trans- 
actions which were effected in the account. Hechler 
purchased the securities of issuers which he had re- 
searched and investigated concerning proposed sales 
of assets and, in some instances, where he had held 
discussions with the companies regarding such a 
proposal. 


During the period from about February 1975 through 
about April 1978, Hechler purchased and sold the 
common stock of certain issuers at times when he 
was engaged in negotiating possible sale of assets 
transactions with the managements of the issuers of 
the securities. Although these negotiations did not 
necessarily result in a sale of assets agreement, 
Hechler realized substantial profits as a result of his 
purchases and sales of these securities. 


Hechler was in possession of material, non-public in- 
formation at the time of his transactions in the secu- 
rities of certain companies but failed to disclose such 
information to persons from whom he purchased the 
securities prior to purchasing the securities.2 Due to 
his position in the negotiations, Hechler had informa- 
tion bearing on the likelihood that the sale of assets 
transactions would be consummated, including the re- 
action of the managements of the public companies to 
the proposed sale of assets transactions and the abil- 





2 As an integral part of the form of sale of assets 
transaction utilized, the public company whose assets 
are purchased makes a tender offer for all of its 
common stock at the same price per share as received 
from the sale of its assets. The tender offer prices 
have been at substantial premiums over the market 
prices prevailing prior to the initial announcements of 
agreements in principle concerning the transactions. 
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ity and willingness of Oppenheimer & Co. and the 
other potential purchasers to offer terms satisfactory 
to the sellers and to complete the transactions. 
Hecher knew that if the transactions were consum- 
mated the public companies would make issuer tender 
offers at substantial premiums above the then prevail- 
ing market prices and that upon announcement of 
agreements in principle for the transactions, the mar- 
ket prices of the issuers’ securities would increase 
substantially. In addition, in certain instances, 
Hechler was in the possession of additional material, 
non-public information obtained from the public com- 
panies during the negotiations, including information 
concerning the value of certain assets and income 
projections and investment opportunities of certain of 
these companies. 


Oppenheimer’s Non-Supervision of Hechler 


Hechler, who was associated as a consultant with 
Oppenheimer,* was a person subject to its super- 
vision. Oppenheimer and its personnel and facilities 
were of material assistance to Hechler in carrying out 
his activities in connection with the sale of assets 
transactions, especially in obtaining financing and 
other equity participants and in researching and 
screening potential candidates for the transactions. 
Moreover, principals of Oppenheimer approved the 
terms of the transactions. An arrangement existed for 
offering equity participations in certain of the trans- 
actions to Oppenheimer personnel instrumental in ef- 
fecting the transactions. Oppenheimer was also in a 
position to exercise control over Hechler’s activities. 


Oppenheimer has certain internal rules and compli- 
ance guidelines in effect which caution employees 
that trading on material non-public inside information 
concerning an issuer is contrary to firm policy and 
constitutues a violation of the federal securities laws. 
Further, Oppenheimer is subject to rules of various 
exchanges and has its own internal procedures that 
require, before employees of Oppenheimer engage in 
securities transactions with any other firm, that the 
other firm obtain a letter from Oppenheimer authoriz- 
ing the employee to maintain the account and provide 
Oppenheimer with duplicate confirmation and account 
statements reflecting all securities trades. 





3 In several instances Hechler sold stock shortly after 
announcements by the public companies of agree- 


ments in principle to proceed with the sale of assets 
transactions. 


4 Hechler is a “person associated with a broker or 


dealer” within the meaning of Section 15(b) (4) of the 
Exchange Act. 
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Oppenheimer failed to apply its established super- 
visory procedures to Hechler and, according to 
Hechler, such procedures were not communicated to 
him. 


Under Section 15 of the Exchange Act, a broker-dealer 
such as Oppenheimer, its officers and supervisory 
employees must maintain reasonable supervision with 
a view to preventing any violations of the federal secu- 
rities laws. The duty of a broker-dealer to maintain 
and enforce adequate standards of supervision ex- 
tends to every aspect of its activities. 


ll. FINDINGS 


The Commission finds that Oppenheimer failed 
reasonably to supervise Hechler who was subject to 
its supervision with a view to preventing violations of 
Section 10(b) of the Exchange Act and Rule 10b-5. 

lil. OFFER OF SETTLEMENT 


Respondent makes the following representations in 
connection with its offer of settlement: 


1. Respondent has obtained from Mr. Hechler a 
written agreement that, as long as he is associated 
with Respondent, neither he nor any member of his 
immediate family, i.e., those who live in his house- 
hold or to whose support he contributes directly or in- 
directly, will maintain any accounts, either benefi- 
cially or as a fiduciary, with any other broker-dealer. 
Respondent has received satisfactory proof that out- 
side accounts previously maintained have been 
closed. 


2. Respondent has obtained from him a written 
agreement that, as long as he is associated with Re- 
spondent, he and his immediate family will not trade 
in the stock of any company which he is considering 
approaching or has approached with a view to explor- 
ing the feasibility of a sale of assets transaction (with 
or without Respondent) without obtaining prior 
written approval, and Respondent will not give such 
approval unless satisfied that such trading is not 
based upon non-public information. 


3. Respondent has obtained from him a written 
agreement that, as long as he is associated with 
Respondent, he will make all disclosures and reports 





5 p. H. Blair & Co., Exchange Act Release No. 
8888/May 21, 1970; F.S. Johns & Company, Inc., 
Exchange Act Release No. 7972/Oct. 10, 1966, aff’d 
sub nom. Diugash v. S.E.C. 373 F. 2d 107 (1967); 
Winkler v. S.E.C. 377 F.2d 517 (1967). 





that Respondent’s employees are required to make, in 
accordance with Respondent’s regular compliance 
procedures, and Respondent will ensure that it 
obtains such disclosures and reports from him as 
periodically may be required. 


4. Respondent has given him all current compliance 
manuals and memoranda previously distributed to 
Respondent’s employees and will ensure that, in the 
future, all compliance memoranda and other docu- 
ments that are distributed to Respondent’s employees 
also are distributed to him. 


5. Respondent has arranged for duplicate copies of 
confirmations and monthly statements reflecting all 
trading transactions by him or any member of his 
immediate family to be sent to its compliance depart- 
ment for review, and will. review them. 


Respondent will continue to supervise Hechler while 
he is associated with Oppenheimer as that term is de- 
fined in Section 3(a) (18) of the Securities Exchange 
Act of 1934 with a view to preventing violations of the 
federal securities laws. 


IV. ORDER 


Based on the foregoing, and after due consideration 
of all the circumstances, the Commission deems it in 


the public interest that administrative proceedings 
pursuant to Section 15 (b) (4) of the Exchange Act be 
instituted and that Oppenheimer’s Offer of Settlement 
be accepted. 


Accordingly, IT IS ORDERED that proceedings pur- 
suant to Section 15 (b) (4) of the Exchange Act be, 
and they hereby are, instituted. 


IT IS FURTHER ORDERED that Oppenheimer be, and 
it hereby is, censured and that Oppenheimer fully 
comply with the undertakings contained in its offer of 
settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15995/July 5, 1979 


The Securities and Exchange Commission announced, 


pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”), the temporary suspen- 
sion of over-the-counter trading of the securities of 
Fuelteck Corporation (“Fuelteck”), a Delaware cor- 
poration located at 2120 Fifth Avenue, Ronkonkoma, 
New York for the ten (10) day period commencing on 
July 5, .1979 and terminating at midnight (EST) on July 
14, 1979. 


The Commission suspended trading in Fuelteck secu- 
rities after receiving information that the offering cir- 
cular used to offer and sell Fuelteck securities may 
contain false and misleading statements concerning, 
among other things, the agreements between the cor- 
poration and the inventor of its principal product, the 
proceeds of the offering. The corporation has re- 
quested a trading suspension and has advised the 
Commission that it will prepare an appropriate press 
release and/or other disclosure document describing 
the current state of the corporation’s business. The 
Commission cautions the public against relying on 
the Fuelteck offering circular, issued in connection 
with a recent Regulation A offering of Fuelteck secu- 
rities, pending further corporate disclosure. 


On March 1, 1979, the Commission suspended trading 
in Fuelteck securities for ten days based upon un- 
usual and unexplained market activity following the 
closing of the Fuelteck Regulation A offering of 
200,000 shares on February 15, 1979. 


The Commission cautions broker-dealers, share- 
holders, and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the Ex- 
change Act, at the termination of the trading suspen- 
sion no quotation may be entered unless and until 
they have strictly complied with all of the provisions 
of said rule. If any broker or dealer has any questions 
as to whether or not he has complied with said rule, 
he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in 
Washington, D.C. If any broker or dealer is uncertain 
as to what is required by Rule 15c2-11, he should re- 
frain from entering quotations relating to the securi- 
ties in question until such time as he has familiarized 
himself with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the 
Commission will consider the need for prompt en- 
forcement action. 


If any broker-dealer or other person has any informa- 
tion which may relate to this matter, the Division of 
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Enforcement of the Securities and Exchange Commis- 
sion should be telephoned at 212-264-8535. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15996/July 5, 1979 


Administrative Proceeding File No. 3-5743 

In the Matter of 

WESTMOR CORPORATION 

File No. 81-538 

APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until July 24, 1979 to 
request a hearing on an application by Westmor Cor- 
poration (the “Applicant”), pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, as amended, 
for an order exempting the Applicant from the report- 
ing requirements of Sections 13 and 15(d) of that Act. 


On January 30, 1979, Genstar Financial, !nc., a Dela- 
ware corporation which is wholly-owned by Genstar 
Mortgage Corporation, also a Delaware corporation, 
and which is an indirect wholly-owned subsidiary of 
Genstar Limited, a Canadian Corporation, was merged 
into the Applicant. Upon the effectiveness of this 
merger, each share of Applicant’s common stock was 
converted into the right to receive $2.50 in cash. As a 
result of the merger, Applicant no longer has any 
publicly traded common stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15997/July 5, 1979 


Administrative Proceeding File No. 3-5761 
In the Matter of 

GENESCO WORLD APPAREL, LTD. 

File No. 81-515 
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APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until July 24, 1979 
to request a hearing on an application by Genesco 
World Apparel, Ltd., (the “Applicant”), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934 
(the “1934 Act”), for an order exempting it from the 
provisions of Section 13 of that Act. The Applicant, a 
wholly-owned subsidiary of Genesco, Inc. (“Genes- 
co”), has only one class of securities registered under 
the 1934 Act, 5-%2% Guaranteed Subordinated De- 
bentures due 1988, which are unconditionally guaran- 
teed by Genesco and are convertible into common 
stock of Genesco. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15998/July 5, 1979 


In the Matter of 

CINCINNATI STOCK EXCHANGE 

Dixie Terminal Building 

Cincinnati, Ohio 24502 

(SR-CSE-78-4) 

ORDER APPROVING PROPOSED RULE CHANGE 


|. BACKGROUND 


On December 12, 1978, the Cincinnati Stock Exchange 
(the “CSE”) filed with the Commission, pursuant to 
Section 19(b) (1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b) (1) (the “Act”) and Rule 19b-4 
(17 CFR 250.19b-4) thereunder, copies of a proposed 
rule change (the proposed “CSE Rules Package”) 
which would completely revise the CSE’s current 


rules,' with the exception of those CSE rules now 





File No. SR-CSE-78-4. Notice of the proposal was 
provided in Securities Exchange Act Release No. 
15544 (January 30, 1979), 16 SEC Docket 877 
(February 13, 1979), and by publication in full in 44 FR 
7852 (February 7, 1979). 


The instant rule filing supersedes File No. 
SR-CSE-77-1 (filed June 30, 1977), noticed in 
Securities Exchange Act Release No. 13788 (July 21, 
1977), 12 SEC Docket 1293 (August 2, 1977), and 
published in full in 42 FR 38447 (July 28, 1977), .which 
the CSE formally withdrew by letter dated May 17, 
1979. 





governing the CSE Multiple Dealer Trading System 
(the “MDTS” or the “System”).2 This revision, which 
the CSE began approximately three years ago, 
updates the CSE’s rules and attempts to conform 
them to the provisions of the Act as amended by the 
Securities Acts Amendments of 1975 (the “1975 
Amendments”).2 


ll. THE CSE RULES PACKAGE 


The rules package is organized into three parts: (1) 
“Articles of Incorporation,” which is a one page dec- 
laration of corporate purpose that remains essentially 
unchanged from its predecessor document; (2) 
“By-Laws,” in effect a constitution which provides 
basic governmental rules concerning CSE member- 





2The MDTS, which has been treated in separate 
Commission orders, was initially authorized by the 
Commission on April 18, 1978, as a nine-month pilot 
program, and on December 15, 1978, was extended 
by twelve months to January 31, 1980. See, 
respectively, Securities Exchange Act Release No. 
14674 (April 18, 1978), 14 SEC Docket 817 (May 2, 
1978), 43 FR 17894 (April 26, 1978) and Securities 
Exchange Act Release No. 15413 (Decemb er 15, 
1978), 16 SEC Docket 510 (January 2, 1979), 44 FR 129 
(January 2, 1979). 


3The CSE’s Board of Trustee determined on April 14, 
1976, to revise the CSE rules. This decision was 
prompted by a letter dated March 2, 1976 from the 
Commission to the CSE in connection with the 
Commission’s “General Inquiry on Exchange Rules” 
pursuant to its mandate under Section 31(b) of the 
1975 Amendments. For text of letter, see Securities 
Exchange Act Release No. 12157 (March 2, 1976), 41 
FR at 10665. 


Section 31(b) of the 1975 Amendments (Pub. L. No. 
94-29; 89 Stat 97, at 170) provides that: 


“If it appears to the Commission at any 
time within one year of the effective date of 
any amendment made by this Act ot the 
Securities Exchange Act of 1934 that the 
organization or rules of any national 
securities exchange or registered securities 
association registered with the Commis- 
sion on the date of enactment of this Act 
do not comply with such Act as amended, 
the Commission shall so notify such 
exchange or association in writing, 
specifying the respects in which the 
exchange or association is not in 
compliance with such Act.” 


ship, meetings, elections, the Board of Trustees (the 
“Board”), officers and committees, and the amending 
process; and (3) “Rules,” which detail CSE opera- 
tions, including, among other things, standards for 
business conduct, record keeping, supervision, dis- 
ciplinary proceedings, adverse actions, and trading. 


The more significant features of the rules package are 
discussed as follows: 


1. Government of the Exchange 


Under the proposed By-Laws, the basic form of gov- 
ernment of the CSE remains unchanged. The Board 
would be increased from eight to nine members,4 
though at least one member will remain a representa- 
tive of the public as required by Section 6(b) (3) of the 
Act. In general, the language of the proposed By-Laws 
merely sets forth the Exchange’s existing govern- 
mental organization in more precise language than its 
predecessor rules, without significant changes. 


2. Classes of Members 


The name of the present class of “regular members” 
wold be changed to “proprietary members.” A second 
class of “access participant members” would be 
created and would be comprised of those 398 persons 
who are now “access non-members” under the current 
(old) CSE rules as well as any other eligible persons 
who thereafter may decide to become access partici- 
pants.° A proprietary member, however, as the owner 
of a seat, would continue to have a residuary interest 
in the equity of the Exchange; access participants, 
not having acquired a seat, would lack such equity 
interest and be required to renew their memberships 
annually by filing with the CSE. 


Further, under the current rules, “access non-mem- 
bers” have limited access to the CSE floor and its 
MDTS facility, although the terms of such access and 
the lack of specific restrictions on its exercise in the 
current CSE rules could result in such “non-members” 





4See File No. SR-CSE-78-4 (filed December 12, 1978) 
[hereinafter the CSE Rules package] Form 19b-4A, 
Exhibit 2, By-Laws, Article V, Section 1. 


SThe question of “fair representation” of CSE 
members in exchange matters, as required by Section 
6(b)(3) of the Act, is discussed infra, at 5-7. 

6iq., Article |, Section 1(a), at 1; Article II, Section 1. 
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being viewed as statutory members of the CSE 
pursuant to Section 3(a) (3) (A) (i) of the Act.” Under 
the proposed rules, these same persons would 
become designated as members, and the rules would 
clearly indicate that, unless otherwise amended by the 
CSE Board, “access participants” (i.e., access 
members) would be entitled to access to the CSE (in- 
cluding the MDTS) only through the facilities of pro- 
prietary members.° The Commission believes that the 





7Section 3(a)(3)(A) of the Act provides in part: 


“The term ‘member’ when used with 
respect to a national securities exchange 
means (i) any natural person permitted to 
effect transactions on the floor of the 
exchange without the services of another 
person acting as broker, (ii) any registered 
broker or dealer with which such a natural 
person is associated, (iii) any registered 
broker or dealer permitted to designate as a 
representative such a natural person, and 
(iv) any other registered broker or dealer 
which agrees to be regulated by such 
exchange and with respect to which the 
exchange undertakes to enforce compli- 
ance with the provisions of this title, the 
rules and regulations thereunder, and its 
own rules.” 


See also, Senate Committee on Banking, Housing and 
Urban Affairs, “The Securities Act Amendments of 
1975,” S. Rep. No. 94-95, 94th Cong., 1st Sess. 
(1975), at 23-25. 


8article Il, Section 2(b) of. the proposed By-Laws 
states that “[e]xcept as otherwise provided in the 
rules of the Exchange, Access Participants shall be 
permitted to execute transactions on the Exchange 
only through the facilities of a Proprietary Member.” 
Proposed Rules 11.9(a)(8) and 11.9(0), however, in 
defining terms relevant to multiple dealer trading, 
include “members” within the “users” which may 
obtain “electronic means of direct access” to the 
MDTS upon payment of such “reasonable fees as the 
Board of Trustees may specify from time to time in an 
effective rule filed with the Securities and Exchange 
Commission pursuant to Section 19(b)(2) or 19(b)(3) 
of the Act.” The CSE has not yet sought to prescribe 
such terms of access for Access Participants and, 
under the proposed rules, unless and until the CSE 
prescribes such terms of access only Proprietary 


Members may obtain direct electronic access to the 
MDTS. 
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replacement of “access non-members” with “access 
participant members” conforms current CSE practices 
to the requirements of the Act and is consistent with 
the purposes of the Act, which provides at Section 
6(b) (2) that any broker or dealer and certain natural 
persons may become members of any securities ex- 
change except as provided in Section 6(c) of the Act. 


3. Voting Rights 


At membership meetings each proprietary member 
would have one vote on all voting issues regardless of 
the number of seats owned. Access participant 
members would be entitled to vote only for the 
election of the Board and on those matters that would 
reduce the rights or increase the burdens of access 
participants. 


Section 6(b) (3) of the Act requires that an a 
assure the “fair representation” of its members. 0 
Neither the Act nor its legislative history defines in 
specific terms the meaning of “fair representation” as 
applied to voting provisions under exchange rules. 11 
In the context of a previous rules submission, how- 
ever, the Commission considered the meaning of “fair 
representation” members of the New York Stock 





9CSE Rules Package, By-Laws, Article Il, Section 
10.4, at 17-18. The access participant members would 
be entitled to vote in all Board elections, not just 
those involving election of an access participant 
member to the Board. 


10Section 6(b)(3) of the Act requires that: 


“The rules of the exchange assure a fair 
representation of its members in the 
selection of its directors and administra- 
tion of its affairs and provide that one or 
more directors shall be representative of 
issuers and investors and not be 
associated with a member of the exchange, 
broker, or dealer.” 


11/9. See Also, Senate Comm. on Banking, Housing 
and Urban Affairs, “The Securities Acts Amendments 
of 1975,” S. Rep. No. 94-95, 94th Cong., ist Sess. 
(1975), at 22-30, 95; House Comm. on Interstate and 
Foreign Commerce, “Securities Reform Act of 1975,” 
H.R. Rep. No. 94-123, 94th Cong., 1st Sess (1975), at 
60-61. 





Exchange, Inc. (“NYSE”).12In that instance, the 
Commission said that fairness did not require the 
NYSE to grant its annual members, who constitute a 
temporary class of membership and lack any equity 
interest in the exchange, voting rights coextensive 
with those of its proprietary members. Accordingly, in 
view of the CSE’s proprietary members’ equity interest 
in the CSE, the lack of any equity interest by access 
participants, and the right of access participants to 
vote for the election of Board members (as well as 
their current freedom from any access fees), 1 the 
Commission finds that the proposed voting 
procedures are adequate and consistent with the “fair 
representation” requirement of Section 6(b) (3) of the 
Act. 


4. Trading Practices 


As required by Section 6(b) (5) of the Act, 14 the pro- 





12See Securities Exchange Act Release No. 14535 
(March 7, 1978), 14 SEC Docket 383, 384 (March 21, 
1978), 43 FR 10659 (March 14, 1978), by which the 
Commission approved SR-NYSE-77-21. That proposal 
created two new classes of NYSE “annual member- 
ships” (electronic access and physical presence 
access memberships) and amended Article VII, 
Sections 10b and 10c of the NYSE Constitution, to 
provide that the physical presence members were 
restricted from voting on certain matters subject to 
general membership vote and that electronic access 
members were entitled to a one-half vote, subject also 
to the same voting restrictions as physical presence 
members. 


13The proposed By-Laws provide at Article V, Section 
1, that at least three of the nine Board members shall 
be proprietary members and that at least one of the 
nine Board members shall be an access participant 
member. Upon approval of this rule, the CSE would 
have 29 proprietary members and 398 access 
participant members. 


14Section 6(b)(5) of the Act provides that: 


“An exchange shall not be registered as a 
national securities exchange unless the 
Commission determines that the rules of 
the exchange are designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to foster cooperation 
and coordination with persons engaged in 
regulating, clearing, settling, processing 
information with respect to, and facilitating 
transactions in securities, to remove 


posed rules'5 prohibit certain trading practices in 
order to prevent fraud and manipulation and to protect 
investors. As further required by Section 6(b)(5) of the 
Act, the rules package sets forth “rules of fair 
practice,”’ which emphasize dealings with cus- 
tomers, including advertising, recommendations, and 
handling of discretionary accounts, and which also 
include procedures governing the clearance and set- 
tlement of transactions. The current (old) rules 
contain no rules governing clearance and settlement, 
and the CSE’s current (old) rules governing trading 
and the prevention of fraud and manipulation have 
been carried forward and expanded in the proposed 
rules. 


5. Ability to Enforce Compliance 


The Act requires in Sections 6(b)(1)18, 6(b)(6)19 and 





impediments to and perfect the mechanism 
of a free and open market and a national 
market system, and, in general, to protect 
investors and the public interes; and are 
not designed to permit unfair discrimina- 
tion between customers, issuers, brokers, 
or dealers, or to regulate by virtue of any 
authority conferred by this title matters not 
related to the purposes of this title or the 
administration of the exchange.” 


ISCSE Rules Package, Rule 12 
16/g., Rule 3. 


17Those rules and amendments relating to the 
possible use of the Consolidated Tape for fraudulent 
or manipulative purposes were reviewed and approved 
by the Commission in 1975. See Securities Exchange 
Act Release No. 12432 (May 12, 1976), 9 SEC Docket 
623 (May 25, 1976). 


18Section 6(b)(1) of the Act provides that: 


“An exchange shall not be registered as a 
national securities exchange unless the 
Commission determines that such ex- 
change is so organized and has the 
capacity to be able to carry out the 
purposes of this title and to comply, and 
(subject to any rule or order of the 
Commission pursuant to section 17(d) or 
19(g)(2) of this title( to enforce compliance 
by its members and persons associated 
with its members, with the provisions of 
this title, the rules and regulations 
thereunder, and the rules of the exchange.” 


Continued on following page 
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19(g)(1)(A)20 that an exchange be able to enforce 
compliance and to provide appropriate discipline with 
respect to its members and associated persons for 
violations of the Act and the rules thereunder ana 
rules of the exchange. In this regard, the proposed 
rules package provides that any member alleged to 
have violated the Act or the rules thereunder or the 
rules of the CSE is subject to the disciplinary juris- 
diction of the Exchange for the purpose of investiga- 
tion and prosecution as well as for the possible 
sanctions of expulsion, suspension, limitation of 
activities, fine, censure, suspension or bar from 
association with a member, or other sanction.<' Hear- 
ings, pleadings, and disciplinary actions are to be 
conducted by the CSE’s Business Conduct 
Committee. 


The proposed rules provide that each member must 
“establish, maintain and enforce written procedures” 





19Section 6(b)(6) of the Act provides that: 


“An exchange shall not be registered as a 
national securities exchange unless the 
Commission determines that the rules of 
the exchange provide that (subject to any 
rule or order of the Commission pursuant 
to Section 19(d) or 19(g) of this title) its 
members and persons associated with its 
members shall be appropriately disciplined 
for vioiation of the provisions of this title, 
the rules or regulations thereunder, or the 
rules of the exchange, by explusion, 
suspension, limitation of activities, func- 
tions, and operations, fine censure, being 
suspended or barred from being associated 
with a member, or any other fitting 
sanction.” 


20Section 19(g)(1)(A) of the Act provides that: 


“Every self-regulatory organization shall 
comply with the provisions of this title, the 
rules and regulations thereunder, and its 
own rules, and (subject.to the provisions of 
section 17(d) of this title, paragraph (2) of 
this subsection, and the rules thereunder) 
absent reasonable justification or excuse 
enforce compliance—(A) in the case of a 
national securities exchange, with such 
provisions by its members and persons 
associated with its members.” 


21CSE Rules Package, Rule 8. 
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that will enable the member to supervise the activities 
of its associated persons and ‘assure their 
compliance” with applicable securities laws and rules 
thereunder, and the rules of the Exchange. 
Additionally, the member must conduct periodic 
review of all customers’ accounts and must designate 
a person in each office to supervise enforcement of 
the written procedures. 


Under plans of agreement (“plans”) between the CSE 
and both the NYSE23 and the NASD,24 pursuant to 
Section 17(d) of the Act, the NYSE and the NASD will 
eventually assume the bulk of the examination and 
compliance burdens of the CSE with respect to the 
CSE’s dual members.29 The NASD and NYSE plans, 
however, do not include any marketplace regulation of 
either the CSE trading floor or the MDTS. That 
surveillance is conducted by the CSE itself and 
involves monitoring trades by visual review of 
transaction sheets and by matching transaction prices 
against quotations, tasks which currently involve a 
minimal commitment of resources since there is only 





22ig., Rule 5. 


23See “Regulatory Plan between the New York Stock 
Exchange, Inc. and the Cincinnati Stock Exchange for 
Allocating Regulatory Responsibilities for CSE-NYSE 
Dual Members,” noticed in Securities Exchange Act 
Release No. 14152 (November 9, 1977), 13 SEC Docket 
658 (November 22, 1977), and published in 42 FR 
59339 (November 16, 1977). 


24See “Agreement between the National Association 
of Securities Dealers, inc. and the Cincinnati Stock 
Exchange pursuant to SEC Rule 17d-2 under the 
Securities Exchange Act of 1934” (June 20, 1977), 
noticed in Securities Exchange Act Release No. 14094 
(October 25, 1977), 13 SEC Docket 410 (November 8, 
1977), and published in 42 FR 57197 (November 1, 
1977). See also, “Temporary Order Granting 
Approval,” Securities Exchange Act Release No. 
15191 (September 26, 1978), 15 SEC Docket 1163 
(October 11, 1978, 43 FR 46093 (October 5, 1978). 


25“Dual members” are defined as brokers and dealers 
which belong to more than one self-regulatory 
organization. See ‘‘Temporary Order Granting 
Approval,” Securities Exchange Act Release No. 
15191 (September 26, 1978), 15 SEC Docket 1163 
(October 11, 1978), 43 FR 46093 (October 5, 1978). All 
19 of the CSE’s proprietary members are dual 
members. The NYSE is the designated examining 
authority for 11 and the NASD the designated 
examining authority for 8. 





one dealer operating on the Cincinnati trading floor 
and the limited trading which occurs on the floor 
occurs primarily in issues dually-traded on the 
NYSE.26 CSE’s requirements for member firm record- 
keeping concerning orders directed to its floor appear 
to be adequate under the proposed rules, and 
compliance with such rules will be assured by imple- 
mentation of the joint plans described above and as 
the NYSE, NASD and CSE identify those rules which 
are unique to the CSE and for which the NYSE and 
NSAD ultimately will be responsible.2” It is expected 
that the NYSE and the NSAD plans concerning the 
CSE will provide for examination by the NYSE and the 
NASD of all CSE rules that require on-sight examina- 
tion, and enforcement by those organizations of all 
CSE rules except CSE’s marketplace rules and its 
unique rules. 


With respect to CSE trading which occurs through the 
facilities of the MDTS, every bid and offer entered into 
the System (whether executed or not) and every 
execution is captured on computer magnetic tape. 
From this locked-in data base, the CSE prepares a 
daily “activity log” in hard copy which records in 
chronological order the time (to the nearest second) 
when every bid or offer is entered, modified, or with- 
drawn; the time when any execution occurs; and the 
identity of the person making the entry, as well as the 
capacity (agent or principal) in which that person is 
acting. The CSE also prepares a daily “execution 
report” which provides a similar chronological record 
for all executions in the MDTS. Consequently, a 
virtually complete audit trail is constructed and 
preserved for all activity in the System. In addition, 
during the nine-month initial phase of the MDTS pilot 
program, the NASD examined (on behalf of the CSE) 
each MDTS participant and found no significant 
compliance problems. 





26This surveillance is currently performed by the 
CSE’s Executive Secretary and staff. 


27See “Temporary Order Granting Approval,” Secu- 
rities Exchange Act Release No. 15191 (September 26, 
1978), 15 SEC Docket 1163 (October 11, 1978), 43 FR 
46093 (October 5, 1978). Rules “unique to the CSE” 
means regulatory rules: (a) that cannot be monitored 
by marketplace surveillance and (b) that are not 
comparable to provisions of the Act and rules and 
regulations thereunder or to the NASD rules. /d., 15 
SEC Docket at 1165-66, 43 FR at 46094. 


28See “Order Approving Rule Change” (File no. 
SR-CSE-78-2), Securities Exchange Act Release No. 


15413 (December 15, 1978), 16 SEC Docket 510 
(January 2, 1979), 44 FR 129 (January 2, 1979). 


In the Commission's view, the ability of the MDTS to 
provide the CSE with trade information based on 
locked-in trades and an automatic audit trail, augu- 
mented by periodic examinations to assure com- 
pliance by users with rules governing access. to and 
use of the System, provides the CSE with the capacity 
to carry out the purposes of the Act with respect to 
the MDTS, and to comply, and enforce compliance by 
its members and associated person, with the 
provisions of the Act and the rules thereunder, and 
the rules of the CSE. 


Accordingly, the Commission finds, with respect to 
both the CSE trading floor in Cincinnati and the 
MDTS, that the CSE’s proposed trading rules and its 
efforts to maintain ongoing controls designed to 
assure compliance, together with its establishment of 
disciplinary measures for violations, satisfy the 
requirements of the Act. 


6. Disciplinary Procedures 


Sections 6(b)(7)29 and 6(d)(1) of the Act30 require the 





29Section 6(b)(7) of the Act provides that: 


“An exchange shall not be registered as a 
national securities exchange unless the 
Commission determines that the rules of 
the exchange are in accordance with the 
provisions of subsection (d) of this 
section, and, in general, provide a fair 
procedure for the disciplining of members 
and persons associated with members, the 
denial of membership to any person 
seeking membership therein, the barring of 
any person from becoming associated with 
a member thereof, and the prohibition or 
limitation by the exchange offered by the 
exchange or a member thereof.” 


section 6(d)(1) of the Act provides: 


In any proceeding by a national securities 
exchange to determine whether a member 
or persons associated with a member 
should be disciplined (other than a 
summary proceeding pursuant to paragraph 
(3) of this subsection), the exchange shall 
bring specific charges, notify such member 
or person of, and give him an opportunity 
to defend against, such charges, and keep 
a record. A determination by the exchange 
to impose a disciplinary sanction shall be 
supported by a statement setting forth— 
Continued on following page 
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existence of “fair procedures for the disciplining of 
members,” including, as provided in Section 6(d)(1) of 
the Act, the bringing of specific charges in writing 
which detail the act allegedly committed, the 
provisions of the Act and/or of the rules of the 
exchange allegedly violated, an opportunity for the 
accused member to defend against the charges, and 
the keeping of a record of the proceeding. In this 
regard, the CSE disciplinary procedure set forth in the 
rules package provides for such a written statement of 
charges, a reasonable period for response, a duly 
noticed hearing with the right to counsel, a formal 
record of the proceeding, the right to copies of all 
documents, the right to appellate review before the 
Board, and other judicially recognized rights of due 
process.2! By contrast, the current (old) CSE “Rules 
and Regulations” expressly deny both the right to 
counsel and the right to appellate review in Exchange 
disciplinary proceedings and are silent on many other 
due process rights.¥“ The Commission believes that 
the proposed CSE rules comply with the due process 
standards of Sections 6(b)(7) and 6(d) and mark a 
substantial improvement over the CSE’s former rules. 


7. Adverse Actions 


In accordance with Section 6(d)(2) of the Act, 33 the 
new rules** provide an opportunity for hearing as well 
as appellate review by the Board for persons aggrieved 
by certain “adverse actions” of the CSE including 
denial of Exchange membership or being barred from 
association with an Exchange member. The parties to 
the hearing are expressly authorized the customary 





(A) any act or practice in which such 
member or person associated with a 
member has been found to have engaged, 
or which such member or person has been 
found to have omitted; 


(B) the specific provision of this title, the 
rules or regulations thereunder, or the rules 
of the exchange which any such act or 
practice, or omission to act, is deemed to 
violate; and 
(C) the sanction imposed and the reasons 
therefor. 

31CSE Rules Package, Rule 8. 

32Section 69, “Trial and Punishment of Members.” 

33 See, Supra, note 30, at 13. 

34CSE Rules Package, Rule 10. 
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rights of due process, including the right to counsel. 
The current (old)CSE rules, by contrast, contain no 
comparable rights. In the Commission’s view, the 
proposed CSE rules comply with the intent of Section 
6(b)(2)35 of the Act, which encourages open access to 
exchange membership, and with Section 6(b)(7) of the 
Act, which mandates means of disciplining persons 
who act, or have acted, in a manner inconsistent with 
Section 6(b)(2). 


8. Burden of Competition 


Section 6(b)(8) of the Act36 prohibits the rules of an 
exchange from imposing any burden on competition 
which is not necessary or appropriate in furtherance 
of the purposes of the Act. The Commission believes 
that the CSE rules impose no such burdens on com- 
petition. Neither the proposed membership rules, 
which provide for greater ease of access to that 
Exchange, nor the proposed trading rules, which 
provide the investing public with added protections, 
appear to impose any burdens on competition. To the 
contrary, competition would appear to be fostered by 
the greater accessibility and the greater scope and 
clarity of the proposed rules. With respect to the 
MDTS, the Commission previously considered its 
competitive effects and concluded that the MDTS 
apparently enhances competition and, moreover, that 
it apparently facilitates the national market system 





35Section 6(b)(2) of the Act provides that: 


“An exchange shall not be registered as a 
national securities exchange unless the 
Commission determines that subject to the 
provisions of subsection (c) of this section, 
the rules of the exchange provide that any 
registered broker or dealer or natural 
person associated with a registered broker 
or dealer may become a member of such 
exchange and any person may become 
associated with a member thereof.” 


36Section 6(b)(8) of the Act provides that: 


“An exchange shall not be registered as a 
national securities exchange unless the 
Commission determines that the rules of 
the exchange do not impose any burden on 
competition not necessary or appropriate in 
furtherance of the purposes of this title.” 


See also, Section 11A(a)(1)(C)(ii) of the Act. 





mandates of the Act.37 Finally, to the extent that any 
of the CSE rules may be viewed as imposing burdens 
on competition, the Commission believes that such 
burdens are justified as necessary or appropriate in 
furtherance of the purposes of the Act. 


Ill. Conclusion. 


The Commission finds that, for the purpose of 
providing the CSE with a governing body of rules, the 
proposed rule change is consistent with the 
requirements of the Act, as amended, and with the 
rules and regulations thereunder applicable to 
national securities exchanges, and, in particular, that 
it is consistent with the requirements of Section 6 of 
the Act and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above referenced rule 
change be, and hereby is, approved. 

By the Commission. 


George A. Fitzsimmons 
Secretary 








37The Commission, in its April 1978 order approving 
the MDTS nine month pilot program, considered the 
potential effects of the MDTS on competition and 
declared “the ‘open access’ nature of the proposed 
pilot program may afford an opportunity for enhanced 
competition among brokers and dealers [and] among 
exchange markets” and further said, “[t]he CSE’s 
proposed pilot program appears to be the kind of 
‘competition-enhancing’ development the Commission 
should foster under the Act, rather than foreclose, in 
carrying out the Act’s national market system 
mandate.” See “Order Approving Rule Change,” 
Securities Exchange Act Release No. 14674 (April 18, 
1978), 14 SEC Docket 817, 822-23 (May 2, 1978), 43 FR 
17894 (April 26, 1978). 


38}n making its findings, the Commission notes that 
the volume of trading in, and the particular character- 
istics of, the marketplace regulated by a selfregulatory 
duties are factors that might require another exchange 
to address concerns that were not present here. 
Should these factors change with respect to the CSE, 
the CSE itself also might have to augment this rules 
package. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21122/June 28, 1979 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6290) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND GRANTING 
REQUEST FOR EXEMPTION FROM COMPETITIVE 
BIDDING 


Jersey Central Power & Light Company (“Jersey 
Central”), an electric utility subsidiary of General 
Public Utilities Corporation (“GPU”), a registered 
holding company, has filed with this Commission an 
application and amendments thereto pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a)(5) promulgated 
thereunder concerning the following proposed 
transaction. 


Jersey Central proposes to issue and sell up to 
$50,000,000 aggregate principal amount of first 
mortgage bonds (“Bonds”), to be issued under its 
indenture dated as of March 1, 1946, as heretofore 
supplemented and amended and as to be further 
supplemented and amended by a supplemental 
indenture. The net proceeds from the sale of the 
Bonds will be used to pay at or before maturity a like 
amount of short-term bank loans outstanding at the 
date of sale or to pay construction expenditures or to 
reimburse Jersey Central’s treasury for funds pre- 
viously expended therefrom. 


Jersey Central requests an exemption from the 
competitive bidding requirements of Rule 50 pursuant 
to Rule 50(a)(5). It refers to the March 28, 1979, 
nuclear accident at Unit No. 2 of the Three Mile Island 
nuclear generating station (“TMI-2”), in which unit 
Jersey Central owns an undivided 25% interest, the 
remainder being owned by Pennsylvania Electric 
Company (25%) and Metropolitan Edison Company 
(50%), associate companies of Jersey Central. 
Expenditures related to TMI-2 and the purchase of 
replacement energy will subject the GPU system, 
including Jersey Central, to a serious cash drain for 
an indeterminable period. In view of these uncertain 
and exceptional conditions, Jersey Central believes 


SEC DOCKET/1183 





that competitive bidding for the Bonds is not now 
feasible. 


Pursuant to Commission authorization to do so 
(HCAR No. 21084 dated June 6, 1979), Jersey Central 
has negotiated with certain institutional investors 
concerning the private offering of and terms of the 
Bonds. It is stated that agreement has been reached 
for their sale to the Prudential Insurance Company of 
America, Aetna Life Insurance Company, Teachers 
Insurance and Annuity Association of America, John 
Hancock Mutual Life Insurance Company, the Mutual 
Life Insurance Company of New York and General 
American Life Insurance Company pursuant to a Bond 
Purchase Agreement (“Agreement”). The Bonds will 
mature June 1, 1999, will be sold at 100% of their 
principal amount, will bear interest payable semi- 
annually at the rate of 12% per annum, and will be 
subject to mandatory redemption pursuant to 
operaton of a sinking fund under which 6-2/3% of the 
original principal amount will be retired annually on 
June 1 or each year commencing in 1985. The Bonds 
may not be called prior to June 1, 1989, but Jersey 
Central may redeem them in whole or in part pursuant 
to redemption offers made to and accepted by the 
holders at the following redemption prices (expressed 
as a percentage of principal amount) plus accrued 
interest to date of redemption: 


If Redeemed during 
12 months’ period 
beginning June 1 


Redemption 
Price 


1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 


112.000 
111.368 
110.736 
110.105 
109.474 
108.842 
108.211 
107.579 
106.947 
106.316 


The Bonds may be redeemed in whole or in part on or 
after June 1, 1989, at the following redemption prices 
(expressed as a percentage of principal amount) plus 
accrued interest to date of redemption:. 


If Redeemed during 
12 months’ period 
beginning June 1 


Redemption 
Price 


1989 
1990 
1991 
1992 


105.684 
105.052 
104.421 
103.790 
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1993 
1994 
1995 
1996 
1997 
1998 


103.158 
102.526 
101.895 
101.263 
100.631 
100.000 


The Bonds are also subject to mandatory redemption 
at 100% of principal plus accrued interest upon the 
occurrence of certain events set forth in the 
Agreement. Such events include the refusal of a bank 
participating in the revolving credit agreement 
involving loans to the GPU system (HCAR No. 21107, 
dated June 19, 1979, in File No. 70-6311) to make any 
advance to Jersey Central, and also include a 
determination by the holders of 70% of principal 
amount of the Bonds that there has occurred a change 
in the financial condition or prospects of Jersey 
Central which change is material and adverse and 
substantially increases the risk that the Bonds will not 
be paid when due. 


The record is incomplete with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. The Board of Public utilities of 
the State of New Jersey has authorized the issuance 
and sale of the Bonds. No other state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21084), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21123/June 28, 1979 


In the Matter of 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, pennsylvania 


(70-6302) 


ORDER AUTHORIZING ISSUANCE AND SALE FIRST 
MORTGAGE BONDS AND GRANTING EXEMPTION 
FROM COMPETITIVE BIDDING 


Pennsylvania Electric Company (‘‘Penelec’’), an 
electric utility subsidiary of General Public Utilities 
Corporation (“GPU”), a registered holding company, 
has filed with this Commission an application and 
amendments thereto pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (‘‘Act”) 
and Rule 50(a)(5) promulgated thereunder concerning 
the following proposed transaction. 


Penelec proposes to issue and sell up to $50,000,000 
aggregate principal amount of first mortgage bonds 
(“Bonds”), to be issued under its indenture dated as 
of January 1, 1942, as heretofore supplemented and 
amended and as to the further supplemented and 
amended by a supplemental indenture. The net 
proceeds from the sale of the Bonds will be used to 
pay at or before maturity a like amount of short-term 
bank loans outstanding at the date of sale or to pay 
construction expenditures or to reimburse Penelec’s 
treasury for funds previously expended therefrom. 


Penelec requests exemption from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a)(5). It refers to the March 28, 1979, nuclear 
accident at Unit No. 2 of the Three Mile Island nuclear 
generating station (“TMI-2”), in which unit Penelec 
owns an individual 25% interest, the remainder being 
owned by Jersey Central Power & Light Company 
(25%) and Metropolitan Edison Company (50%), 
associate companies of Penelec. Expenditures related 
to TMI-2 and the purchase of replacement energy will 
subject the GPU system, including Penelec, to a 
serious cash drain for an indeterminable period. In 
view of these uncertain and exceptional conditions, 
Penelec believes that competitive bidding for the 
Bonds is not now feasible. 


Pursuant to Commission authorization to do so 
(HCAR No. 21034 dated May 4, 1979), Penelec has 
negotiated with certain institutional investors 
concerning the private offering of and terms of the 
Bonds. It is stated that agreement has been reached 
for their sale to the Prudential Insurance Company of 
America, Aetna Life Insurance Company, Teachers 


Insurance and Annuity Association of America, 
Connecticut General Life Insurance Company, The 
Mutual Life Insurance Company of New York and 
General American Life Insurance Company pursuant 
to a Bond Purchase Agreement (“Agreement”). The 
Bonds will mature June 1, 1999, will be sold at 100% 
of their principal amount, will bear interest payable 
semi-annually at the rate of 11.75% per annum, and 
will be subject to mandatory redemption pursuant to 
operation of a sinking fund under which 6-2/3% of the 
original principal amount will be retired annual on 
June 1 of each year commencing in 1985. The Bonds 
may not be called prior to June 1, 1989, but Penelec 
may redeem them in whole or in part pursuant to 
redemption offers made to and accepted by the 
holders at the following redemption prices (expressed 
as a percentage of principal amount) plus accrued 
interest to date of redemption: 


if Redeemed During 
12 Months’ Period 
Beginning June 1 


Redemption 
Prices 


1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 


111.750 
111.132 
110.513 
109.894 
109.276 
108.658 
108.040 
107.421 
106.803 
106.184 


The Bonds may be redeemed in whole or in part on or 
after June 1, 1989, at the following redemption prices 
(expressed as a percentage of principal amount) plus 
accrued interest to date of redemption: 


lf Redeemed During 
12 Months’ Period 
Beginning June 1 


Redemption 
Prices 


1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 


105.566 
104.948 
104.329 
103.711 
103.092 
102.474 
101.856 
101.237 

1997 100.619 

1998 100.000 
The Bonds are also subject to mandatory redemption 
upon the occurrence certain events set forth in the 
Agreement. Such events include the refusal of a bank 
participating in the revolving credit agreement 
involving loans to the GPU system (HCAR No. 21107, 
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dated June 19, 1979, in File No. 70-6311) to make any 
advances to Penelec, and also include a determination 
by the holders of 70% of principal amount of the 
Bonds that there has occurred a change in the 
financial condition or prospects of Penelec which 
change is material and adverse and substantially 
increases the risk that the Bonds will not be paid 
when due. 


The record is incomplete with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. The Pennsylvania Public 
Utilities Commission has authorized the issuance and 
sale of the Bonds. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21034), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable stand- 
ards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it 
is appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


IT iS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Release No. 21124/June 28, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST FUELS, INC. 
P.O. Box 10773 
Golden, Colorado 80401 
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CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
ASH CREEK MINING COMPANY 

P.O. Box 201 

Tulsa, Oklahoma 74102 


SOUTHWESTERN ELECTRIC POWER COMPANY 
P.O. Box 21106 
Shreveport, Louisiana 71156 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


(70-6235) 


NOTICE OF PROPOSED INCREASES IN FUEL 
EXPLORATION AND DEVELOPMENT BUDGETS; 
ORDER AUTHORIZING BUDGETS FOR PERIOD 
ENDING JULY 31, 1979 


NOTICE IS HEREBY GIVEN that Central Power and 
Light Company (“CPL”), Public Service Company of 
oklahoma (‘PSO’), Southwestern Electric Power 
Company (“SWEPCO”) and West Texas Utilities 
Company(“WTU”), each an electric utility subsidiary 
company of Central and South West Corporation 
(“CSW”), a registered holding company, together with 
Central and South West Fuels, Inc. (“CSWF”), a fuel 
subsidiary of CPL, PSO, SWEPCO and WTU, and Ash 
Creek Mining Company (“Ash Creek”), a mining 
subsidary of PSO, have filed with this Commission a 
post-effective amendment to their application- 
declaration previously filed and amended pursuant to 
the Public Utility Holding Company Act of 1935 
(“Axt”), designating Sections 9(a), 10, 12 and 13 of 
the Act and Rules 90-95 promulgated thereunder as 
applicable to the proposed transactions. All interested 
persons are referred to the application-declaration, as 
amended by said post-effective amendment, which is 
summarized below, for a complete statement of the 
proposed transactions. 


By orders dated December 28, 1978, March 30, 1979, 
May 11, 1979, and May 31, 1979 (HCAR Nos. 20864, 
20983, 21046 and 21071), applicants-declarants have 
been authorized fuel exploration and development 
budgets through the period ending June 30, 1979, in 
the following amounts: CSWF Coal, $2,350,000; 
CSWF Lignite, $8,776,000; CSWF Uranium, $1,271,000; 
CSWF Administrative, $684,000; CPL Oil and Gas, 
$4,895,000; PSO Oil and Gas, $12,070,000; and 
SWEPCO Oil and Gas, $3,281,000. 


By post-effective amendment applicants-declarants 
request the following individual budget authorizations 





for the 15-month period ending March 31, 1980 (in the 
cases of CPL, PSO and SWEPCO such amounts 
represent increases of 10% beyond the amounts as to 
which notice was previously issued in HCAR Nos. 
20816 and 21046): 


CSWF 
CPL 

PSO 
SWEPCO 


$29,079,600 
12,290,300 
33,922,900 
5,968,600 


The CSWF $29,079,600 budget authorization is 
composed as follows: coal projects, $4,189,000; 
lignite projects, $18,662,000; uranium projects, 
$2,017,000; administrative expenditures, $1,568,000; 
and contingency margin, $2,643,000 (a sum 
representing 10% of the total other budgeted expendi- 
tures). The CPL, PSO and SWEPCO budget 
authorizations of $12,290,300, $33,922,900 and 
$5,968,600, respectively, are for oil and gas 
exploration and development activities to be con- 
ducted by them unilaterally or with non-affiliated 
entities (and include a contingency margin of 10% of 
the other budgeted expenditures in each case). 


There are no additional fees or expenses to be 
incurred in connection with the revised fuel budgets. 
It is stated that no state commission and no federal 
commission, other than this commission, has juris- 
diction over the fuel budgets. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 25, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application-declaration, as amended by said post- 
effective amendment, which he desires to controvert; 
or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicants-declarants at the above- 
stated addresses, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as amended by said post- 
effective amendment or as it may be further amended, 
may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such Rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 


this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


It appearing that the application-declaration, as 
amended by said post-effective amendment, insofar 
as it proposes fuel budgets for applicants-declarants 
for the period July 1 through July 31, 1979, should be 
granted and permitted to become effective forthwith: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and Rules thereunder, that applicants- 
declarants be, and they hereby are, authorized fuel 
exploration and development budgets for the period 
July 1 through July 31, 1979, in the following 
individual amounts: CSWF Coal, $500,000; CSWF 
Lignite, $1,925,000; CSWF Uranium, $250,000; CSWF 
Administrative, $150,000; CPL Oil and Gas, 
$1,500,000; PSO Oil and Gas, $3,000,000; SWEPCO 
Oil and Gas, $300,000; subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that certificates thereunder shall be 
filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21125/June 28, 1979 


In the matter of 


CONNECTICUT YANKEE ATOMIC POWER COMPANY 
Hartford, Connecticut 


(70-6166) 


SUPPLEMENTAL ORDER REGARDING ISSUANCE 
AND SALE OF SHORT-TERM NOTES TO BANKS AND 
A DEALER IN COMMERCIAL PAPER AND EXCEP- 
TION FROM COMPETITIVE BIDDING 


Connecticut Yankee Atomic Power Company (“Con- 
necticut Yankee’’), an electric utility subsidiary 
company of Northeast Utilities and New England 
Electric System, both of which are registered holding 
companies, has filed with this Commission a 
post-effective amendment to the declaration in this 
proceeding pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rule 50(a)(5) promulgated thereunder regarding 
the following proposed transactions. 
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By order in this proceeding dated June 28, 1978 
(HCAR No. 20607), Connecticut Yankee was author- 
ized, during the period ending June 30, 1979, to issue 
and sell short-term notes to banks and commercial 
paper to a commercial paper dealer in an aggregate 
amount at any time outstanding not to exceed 
$30,000,000. The notes and commercial paper were to 
be issued and renewed from time to time as funds 
were required prior to June 30, 1979, provided no such 
notes or commercial paper would mature after March 
31, 1981. 


Connecticut Yankee now proposes to (a) extend the 
period for the short-term borrowings to June 30, 1980, 
(b) provide for the latest maturity for the borrowings 
to be March 31, 1981, and (c) revise the list of banks 
which will participate in the company’s short-term 
borrowing program. The aggregate amount of short- 
term borrowings to be outstanding at any one time, 
whether issued to banks or to a dealer in commercial 
paper, will not exceed $25,000,000. 


As of March 31, 1979, Connecticut Yankee’s out- 
standing short-term debt was $17,525,000, all of 
which was represented by commercial paper. The 
short-term debt at June 30, 1979, is estimated to be 
$13,000,000. It is stated that the funds to be derived 
from the issuance and sale of the bank notes and 
commercial paper will be applied by the company (i) 
to repay $13,000,000 of commercial paper outstanding 
at June 30, 1979, (ii) to provide funds for construc- 
tion, and (iii) to provide a portion of the funds 
required for the purchase of additional nuclear fuel 
through June 30, 1980. The company’s estimated 
construction and nuclear fuel programs for 1979 are 
$8,900,000 and $25,000,000, respectively, and for 1980 
are $16,000,000 and $18,700,000, respectively. 


The bank notes to be issued by Connecticut Yankee 
will each be dated the date of issue, will have 
maximum maturity dates of nine months, and will 
bear interest at the prime rate. The bank notes will be 
issued no later than June 30, 1980, and will be subject 
to prepayment at any time at the company’s option 
without premium. Connecticut Yankee proposes to 
make such borrowings from The Chase Manhattan 
Bank, New York, N.Y., and Bankers Trust Company, 
New York, N.Y., in a maximum principal amount at 
any one time outstanding from each bank of 
$15,000,000 and $5,000,000, respectively. Compensat- 
ing balance requirements will be 5% of the credit line 
plus 15% on any funds borrowed. Connecticut Yankee 
calculates that the effective cost of such borrowings 
will be 14.69% per annum based on a prime interest 
rate of 11-3/4%. No closing costs are required in 
connection with the proposed bank borrowings. 


The commercial paper will be issued in the form of 
short-term promissory notes in denominations of not 
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less than $50,000 and not more than $1,000,000, of 
varying maturities, with no maturity more than 270 
days after the date of issue, and will not be repayable 
prior to maturity. The commercial paper will be sold 
directly to a commercial paper dealer at the discount 
rate per annum prevailing at the date of issuance for 
commercial paper of comparable quality and of the 
particular maturity. No commercial paper shall be 
issued having a maturity of more than 90 days at an 
effective interest cost to the company in excess of the 
effective bank interest rate at which the company 
could obtain loans from banks in an amount at least 
equal to the principal amount of such commercial 
paper. No commission or fee will be payable in 
connection with the issuance and sale of the 
commercial paper. The purchasing dealer, as 
principal, will reoffer the commercial paper to 
institutional investors at a discount of not more than 
1/8 of 1% per annum less than the prevailing discount 
rate to Connecticut Yankee. 


The commercial paper will be reoffered to not more 
than 200 identified and designated customers in a list 
(nonpublic) prepared for Connecticut Yankee in 
advance by the purchasing dealer. No additions will 
be made to this customer list. It is anticipated that the 
commercial paper will be held by customers to 
maturity, but if such customers desire to resell prior 
to maturity, the purchasing dealer, pursuant to a 
verbal repurchase agreement, will repurchase the 
commercial paper and reoffer the same to others in 
the group of 200 customers. 


Connecticut Yankee anticipates that a portion of the 
proposed short-term borrowings will be repaid before 
December 31, 1979, from the proceeds of a nuclear 
fuel trust financing. It expects to file shortly for 
approval to enter into this $50,000,000 nuclear fuel 
financing. Such transaction should accommodate, on 
a continuing basis, the majority of the company’s 
financial needs for off-site nuclear fuel. 


Connecticut Yankee has requested that the issuance 
and sale of commercial paper be excepted from the 
competitive bidding requirements of Rule 50 pursuant 
to paragraph (a)(5) thereof on the ground that it is not 
practicable to invite competitive bids for commercial 
paper and that current rates for commercial paper of 
prime borrowers such as Connecticut Yankee are 
published daily in financial publications. Connecticut 
Yankee has also requested that time for filing 
certificates of notification pursuant to Rule 24 be 
extended to allow for filing on a quarterly basis. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective amend- 





ment to the declaration has been given in the manner 
prescribed in Rule 23. promulgated under the Act 
(HCAR No. 21072), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said declaration, as amended by said 
post-effective amendment, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, 
and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification there- 
under is extended as rquested so as to allow filing on 
a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21126/June 28, 1979 


In the Matter of 


NORTHEAST UTILITIES 
WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 


THE CONNECTICUT LIGHT AND POWER COMPANY 
THE HARTFORD ELECTRIC LIGHT COMPANY 
Berlin, Connecticut 


HOLYOKE WATER POWER COMPANY 
Holyoke, Massachusetts 


(70-6167) 


SUPPLEMENTAL ORDER REGARDING ISSUANCE 
AND SALE OF SHORT-TERM NOTES TO BANKS AND 
COMMERCIAL PAPER TO DEALER, EXCEPTION 
FROM COMPETITIVE BIDDING, AND CAPITAL 


CONTRIBUTION AND OPEN ACCOUNT ADVANCES 
BY HOLDING COMPANY TO SUBSIDIARIES 


Northeast Utilities (“NU”), a registered holding com- 
pany, and The Connecticut Light and Power Company 
(“CL&P”), The Hartford Electric Light Company 
(“HELCO”), Western Massachusetts Electric Company 
(“WMECOQ”), and Holyoke Water Power Company 
(“HWP”), public-utility subsidiary companies of NU, 
have filed with this Commission a _ post-effective 
amendment to the declaration in this proceeding pur- 
suant to Sections 6(a), 7, and 12(b) of the Public Util- 
ity Holding Company Act of 1935 (“Act”) and Rules 45 
and 50(a) (5) promulgated thereunder regarding the 
following proposed transactions. 


By order in this proceeding dated June 26, 1978 
(HCAR No. 20601), the declarants were authorized, 
during the period ending June 30, 1979, to issue and 
sell short-term notes to banks and commercial paper 
to a commercial paper dealer in aggregate amounts 
outstanding at any one time not to exceed $15,000,000 
in the case of NU, and in the cases of CL&P, HELCO, 
WMECO, and HWP, $150,000,000, $35,000,000, 
$40,000,000, and $6,000,000, respectively. The notes 
and commercial paper were to be issued and renewed 
from time to time as funds were required prior to June 
30, 1979, provided no such notes or commercial paper 
would mature after March 31, 1980. 


It is now proposed (a) to extend the period for the 
short-term borrowings to June 30, 1980, (b) to provide 
for the latest maturity date for the borrowings to be 
March 31, 1981, and (c) to revise the maximum 
amount of bank notes and commercial paper out- 
standing at any one time to $20,000,000 in the case of 
NU and $135,000,000, $60,000,000, $55,000,000, and 
$6,000,000, respectively, in the case of CL&P, 
HELCO, WMECO, and HWP. CL&P, HELCO, and 
WMECO each have authorization from the holders of 


‘their respective preferred shares to issue securities 


representing unsecured indebtedness up to a maxi- 
mum of 20% of their respective capitalizations not 
later than March 31, 1984, in the case of CL&P and 
HELCO and February 10, 1984, in the case of 
WMECO. 


The outstanding short-term debt of the applicants as 
of March 31, 1979, the amount anticipated to be out- 
standing as of June 30, 1979, and the maximum 
aggregate amount of such short-term borrowings to 
be outstanding at any one time at or prior to June 30, 
1980, are as follows: 
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(In thousands) 


Commercial 
Paper 
(3/31/79) 


Bank Notes 
(3/31/79) 


NU $ 0 $ 0 
CL&P 18,950 500 
HELCO 5,000 0 
WMECO 14,250 600 
HWP 0 0 


The notes issued to banks by the declarants will each 
be dated the date of issue, will have maximum matur- 
ity dates of nine months with right of renewal, will 
bear interest at the prime rate or at the prime rate plus 
a fraction thereof, will be issued no later than June 
30, 1980, and will be subject to prepayment at any 
time at the applicant’s option without premium. The 
companies have credit lines with a number of banks 
subject in some cases to commitment fees and/or 
compensating balance requirements. The bank credit 
lines expire at various times in 1979 and 1980 and 
their continued availability is subject to continuing 
review by the banks involved. The effective rate of in- 
terest on the bank note ranges from 13.18% to 
14.69% per annum, assuming a prime rate of 11-%4%. 


Commercial paper will be issued by the declarants in 
the form of short-term promissary notes in denomina- 
tions of not less than $50,000 and not more than 
$1,000,000, of varying maturities, with no maturity 
more than 270 days after the date of issue, and will 
not be repayable prior to maturity. The commercial 
paper will be sold directly to a dealer in commercial 
paper at the discount rate per annum prevailing at the 
date of issuance for commercial paper of comparable 
quality and of the particular maturity. No commercial 
paper shall be issued having a maturity of more than 
90 days at an effective interest cost to the declarant in 
excess of the effective bank interest rate at which the 
company could obtain loans from banks in an amount 
at least equal to the principal amount of such com- 
mercial paper. No commission or fee will be payable 
in connection with the issuance and sale of the com- 
mercial paper. The purchasing dealer, as principal, 
will reoffer the commercial paper to institutional in- 
vestors at a discount of not more than 1/8 of 1% per 
annum less than the prevailing discount rate to the 
applicant. 


The commercial paper will be reoffered to not more 
than 200 identified and designated customers in a list 
(nonpublic) prepared for each applicant in advance by 
the purchasing dealer. No additions will be made to 
this customer list. It is anticipated that the commer- 
cial paper will be held by customers to maturity, but if 
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Proposed Maximum 
Outstanding at 
Any One Time 

7/1/79-6/30/30 


Total 
(3/31/79) 


Anticipated 
6/30/79 


$ 0 
19,450 


$ 1,000 
55,000 
5,000 23,000 

14,850 32,000 

0 1,000 


$ 20,000 
135,000 
60,000 
55,000 
6,000 


such customers desire to resell prior to maturity, the 
purchasing dealer, pursuant to a verbal repurchase 
agreement, will repurchase the commercial paper and 
reoffer the same to others in the group of 200 cus- 
tomers. 


The new funds to be derived by NU from the issuance 
and sale of the bank notes and the commercial paper 
will be applied during the period from July 1, 1979, to 
June 30, 1980, (1) to make a capital contribution 
and/or open account advances to WMECO and HWP 
in an amount not to exceed $10,000,000 and 
$3,000,000, respectively, (2) to make open account ad- 
vances to The Quinnehtuk Company, a wholly-owned 
subsidiary of NU, in an amount not to exceed in the 
aggregate $1,000,000 and (3) to supply funds as 
needed to other subsidiary companies as heretofore or 
hereafter authorized by this Commission. All capital 
contributions to subsidiaries will be credited to their 
capital surplus accounts. The funds to be derived by 
CL&P, HELCO, WMECO, and HWP from the issuance 
and sale of the bank notes and the commercial paper 
will be applied, together with other funds available to 
these companies, to finance their respective 1979 and 
1980 construction and nuclear fuel programs. 


Declarants request exception from the competitive 
bidding requirements of Rule 50 for the proposed 
issue and sale of the commercial paper pursuant to 
paragraph (a) (5) thereof on the grounds that it is not 
practicable to invite competitive bids for commercial 
paper and that current rates for commercial paper for 
borrowers such as declarants are published daily in 
financial publications. Declarants also request author- 
ity to file certificates of notification under Rule 24 
within 30 days after the end of each calendar quarter. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21074), and no hearing has been request- 





ed of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules, there- 
under are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public in- 
terest and in the interest of investors and consumers 
that said declaration, as amended by said post-effec- 
tive amendment, be permitted to become effective. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, 
and it hereby is, permitted to become effective forth- 
with, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act, except that the 
time for filing the certification thereunder is extended 
as requested so as to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21127/June 29, 1979 


In the Matter of 


LOWELL GAS COMPANY 
Lowell, Massachusetts 


CAPE COD GAS COMPANY 
Hyannis, Massachusetts 


(70-6244) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE 
AND SALE OF FIRST MORTGAGE BONDS TO INSTI- 
TUTIONAL INVESTORS PURSUANT TO A PRIVATE 
OFFERING 


Lowell Gas Company (“Lowell”), and Cape Cod Gas 
Company (“Cape Cod”), public utility subsidiaries of 
Colonial Gas Energy System (“Colonial”), a registered 
holding company, have filed with this Commission 
amendments to the joint-declaration in this 
proceeding pursuant to Sections 6 and 7 of the Public 
Utility Holding Company Act of 1935 (“Act”), and Rule 
50(a) (5) promulgated thereunder regarding the private 


placement of first mortgage bonds. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a) (1) of the Act (File No. 
31-763). Its application for exemption is pending. Pur- 
suant to a Stipulation in that proceeding dated Jan- 
uary 26, 1978, entered into by Colonial and the Divi- 
sion of Corporate Regulation pending the develop- 
ment of a plan of financial simplification or recapital- 
ization by Colonial appropriate to the requirements for 
exemption under Section 3(a) (1), Colonial has regis- 
tered as a public utility holding company under Sec- 
tion 5(a) for the limited purpose of complying with the 
provisions of Sections 6, 7 and 12(b) of the Act. 


Lowell and Cape.Cod initially filed in this proceeding 
a joint-declaration and an amendment thereto seeking 
authorization to issue and sell common stock to 
Colonial for a maximum aggregate purchase price of 
$1,000,400 and $899,755, respectively, and to privately 
place up to $1,250,000 of Lowell’s first mortgage 
bonds and up to $1,250,000 of Cape Cod’s first mort- 
gage bonds. The proposed transactions were duly 
noticed on March 9, 1979 (HCAR No. 20951). By order 
dated April 4, 1979 (HCAR No. 20992), the Commis- 
sion authorized the proposed issuance and sale of the 
subsidiary common stock and granted the companies 
an exception under Rule 50(a) (5) from competitive 
bidding in connection with the sale of the bonds. 
Jurisdiction was reserved over the terms of the bonds 
and with respect to any fees, expenses or commis- 
sions to be paid or incurred in connection with the 
issuance and sale of the bonds. Pursuant to the April 
4, 1979 order, Lowell issued and sold 44,300 shares of 
its common stock to Colonial for an aggregate pur- 
chase price of $908,150, and Cape Cod issued and 
sold 54,000 shares of its common stock to Colonial 
for an aggregate purchase price of $719,820. 


The companies have now filed amendments to the 
joint-declaration seeking authorization to sell up to 
$2,000,000 of Lowell’s 11-5/8% First Mortgage Bonds 
(“Lowell Bonds”) and up to $1,000,000 of Cape Cod’s 
11-5/8% First Mortgage Bonds (“Cape Cod Bonds”). 
The Lowell Bonds and Cape Cod Bonds are to be sold 
to John Hancock Mutual Life Insurance Company. The 
proceeds from the bonds will be used to repay indebt- 
edness incurred for or to reimburse each company for 
construction expenditures. 


The companies’ capital structure as of March 31, 1979, 
and pro forma is shown in the following table. 
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(000's omitted) 


Lowell 


Unaudited 
% 


46.86 


Amount 


$25,127 


Amount 


Long-term debt $23,127 


Notes payable 


Banks 5,900 11.96 3,040 


Pro Forma 


Cape Cod 


Pro Forma 
Amount % 


$13,814 48.32 


Unaudited 
% 


44.86 


% 
50.88 


Amount 


$12,814 


6.16 4,865 17.03 3,185 11.14 











Total debt 


Preferred stock 
Common equity 


29,027 


4,409 
15,914 


58.82 


8.93 
32.25 


28,167 


4,409 
16,813 





61.89 


5.39 
32.72 


59.46 


5.39 
35.15 


57.04 


8.93 
34.03 


17,679 


1,540 
9,348 


16,999 


1,540 
10,048 











ae ea 


$49,350 


Total Capi- 


talization 100.00 $49,389 





100.00 $28,567 100.00 $28,587 100.00 














A statement of bond and total fixed charges coverages, as of March 31, 1979, is reflected below, based 
on the reported income for the twelve months ended _ that day. 


(000's omitted) 


LOWELL GAS COMPANY 


(Unaudited) 


$5,965 
1,744 
3.42x 
5,297 
3,481 
295 
3,776 


Income before taxes 
Bond interest 
Bond interest coverage 
Income after taxes 
Total interest 
Preferred dividends 
Total fixed charges 
Coverages for total fixed 
charges and preferred 
stock dividend requirements 1.40x 
Under their respective indentures, Lowell and Cape 
Cod may issue first mortgage bonds only if pro forma 
net income before bond interest and income taxes is a 
least two times mortgage bond interest charges for a 
period of twelve consecutive calendar months preced- 
ing the issuance. The holders of the outstanding 
bonds are institutional investors and the required per- 
centage of holders of Cape Cod’s outstanding first 
mortgage bonds have waived the latter requirement in 
order to permit the issuance and sale of the Cape Cod 
Bonds. 


The bonds will be issued under each company’s 
indenture of mortgage and deed of trust, as amended 
and supplemented, and will be of equal rank with the 
outstanding bonds. The bonds will have an average 
life of 10.54 years and will not be redeemable for five 
years nor refundable for an additional five years in 
anticipation of borrowings having a lower effective 
interest cost or a shorter weighted average life than 
that remaining on the bonds. 
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CAPE COD 
GAS COMPANY 


(Unaudited) 


$2,221 
939 
2.36x 
2,397 
1,986 
86 
2,072 


Pro Forma 


$2,221 
1,252 
1.77x 
2,257 


Pro Forma 


$5,965 
2,371 
2.52x 
5,017 
2,981 
295 
3,276 


1.53x 1.16x 1.26x 

The Lowell Bonds and Cape Cod Bonds will mature 
June 1995, and wil be subject to sinking funds, under 
which Lowell and Cape Cod will retire $1,760,000 and 
$880,000 of bonds, respectively. Sinking fund require- 
ments begin in the third year and retirements there- 
under increase at designated intervals. Dividends may 
be paid out of net earnings arising after December 31, 
1978, available for capital stock dividends plus 
$800,000 in the case of Lowell. As of November 30, 
1978, substantially all of the retained earnings of 
Lowell and Cape Cod are restricted from payment of 
dividends under their bank credit agreements and 
certain supplemental indentures. 


It is found that the interest rate to be paid by the com- 
panies is reasonable and that all of the requirements 
of the Act and of the rules thereunder, including the 
requirements of Section 7(d), are satisfied. No fees, 
commissions, or remuneration are to be paid in con- 
nection with the private sale of the bonds except filing 
fees of $2,000, printing fees of $40,000 and legal fees 





of the companies and lender estimated to aggregate 
$30,000. The Massachusetts Department of Public 
Utilities has approved the proposed issue and sale of 
bonds. No other state or federal commission, except 
this Commission, has jurisdiction over such transac- 
tions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21094), and no hear- 
ing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and no adverse 
findings are necessary and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said declaration, as amended, be per- 
mitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that the jurisdiction re- 
served in the April 4, 1979 order over the terms of the 
bonds and with respect to any fees, expenses or com- 
missions to be paid or incurred in connection with the 
issuance and sale of the bonds be, and it hereby is re- 
leased. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21128/June 29, 1979 


In the Matter of 

NEW ENGLAND ELECTRIC SYSTEM 
NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 01581 


(70-6317) 


ORDERING AUTHORIZING CAPITAL CONTRIBUTION 
BY HOLDING COMPANY TO SUBSIDIARY 


New England Electric System (“NEES”), a registered 
holding company, and its electric utility subsidiary 
New England Power Company (“NEPCO”) have filed 
with this Commission an application-declaration and 
an amendment thereto pursuant to Sections 9(a), 10 
and 12 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 42(a) and 45 promulgated 
thereunder concerning the following proposed trans- 
action. 


NEES proposes to make a capital contribution to 
NEPCO of $20,000,000. NEPCO will use such con- 
tribution to repay a like amount of its short-term debt 
incurred to pay for capital expenditures or to reim- 
burse its treasury therefor. As of March 31, 1979, 
NEPCO had no short-term debt outstanding, but it is 
anticipated such debt will aggregate $37,000,000 at 
the time the proposed capital contribution is made. 


The fees and expenses to be incurred in connection 
wit the proposed transaction are estimated at $2,500, 
including $500 of services to be performed at cost by 
New England Power Service Company, an affiliate of 
applicants-declarants. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21092), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 
Act and the Rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of in- 
vestors and consumers that said application-declara- 
tion, as amended, be granted and permitted to be- 
come effective: 


IT |S ORDERED, pursuant to the applicable provisions 
of the Act and Rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21129/July 2, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 
CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 
CONSOLIDATED GAS SUPPLY CORPORATION 
CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC 

CONSOLIDATED SYSTEM LNG COMPANY 
THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 
THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-6300) 


ORDER AUTHORIZING INTRASYSTEM FINANCING, 
ISSUANCE AND SALE OF SHORT-TERM NOTES TO 
BANKS AND COMMERCIAL PAPER BY HOLDING 
COMPANY, AND EXCEPTION FROM COMPETITIVE 
BIDDING 


Consolidated Natural Gas Company (“Consolidated”), 
a registered holding company, and certain of its sub- 
sidiary companies, CNG Coal Company (“Coal Com- 
pany”), CNG Development Company Ltd., CNG Pro- 
ducing Company (“Producing Company”), CNG Re- 
search Company (“Research Company”), Consoli- 
dated Gas Supply Corporation (“Gas Supply”), Con- 
solidated Natural Gas Service Company, Inc., Con- 
solidated System LNG Company (“LNG Company”), 
The East Ohio Gas Company (“East Ohio”), The 
Peoples Natural Gas Company (“Peoples”), The River 
Gas Company (“River”), and West Ohio Gas Company 
(“West Ohio”) have filed an application-declaration and 
amendments thereto with this Commission pursuant to 
Sections 6(a), 6(b), 7, 9(a), 10 and 12(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rules 
45 and 50(a) (5) promulgated thereunder regarding the 
following proposed transactions. 


Consolidated proposes, from time to time up to May 
31, 1980, to make long-term loans aggregating up to 
$110,000,000 to five subsidiary companies in the 
amounts set forth in the table below, for the purpose 
of partially financing their 1979 capital expenditures. 
Capital expenditures for all of Consolidated’s sub- 
sidiaries are estimated at $185,025,000 in 1979. Prior 
to completion of Consolidated’s long-term financing 
in 1979, such loans to said subsidiary companies will 
be in the form of interim open account advances, pay- 
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able on or before May 31, 1980, with interest at the 
prime commercial rate in effect from time to time at 
The Chase Manhattan Bank, N.A. (“Chase Manhat- 
tan”), with a retroactive adjustment of the interest rate 
on the advances to conform with the effective cost of 
money to Consolidated from its long-term financing. 
Following the long-term financing by Consolidated, 
the interim open account advances to subsidiary 
companies, subject to an amendment being filed, will 
be converted into long-term financing of such 
subsidiary companies. Thereafter, loans to subsidiary 
companies for capital expenditures will be evidenced 
by such long-term financing. 


Consolidated proposes to issue and sell up to 
$100,000,000 of short-term notes to a group of banks 
during 1979. Such notes will bear interest at the prime 
commercial rate in effect from time to time at Chase 
Manhattan. Prepayments may be made in whole or in 
part, from time to time, upon five days’ notice without 
penalty or premium. There will be no closing or re- 
lated charges or commitment fee, and the notes will 
mature not more than twelve months from the date of 
the first borrowing. No compensating balance require- 
ments will be imposed. The average of deposits regu- 
larly maintained by the Consolidated companies in the 
participating banks for normal operating purposes 
amounted to approximately $25,400,000 for 1978. It is 
stated that based on a requirement of 10% of the pro- 
posed credit line and 10% of average borrowings 
thereunder, the average compensating balances would 
have amounted to approximately $15,800,000 for the 
year 1978. 


Consolidated proposes to use the proceeds from said 
bank borrowings to make open account advances to 
its subsidiary companies aggregating up to 
$100,000,000 for gas storage inventories, payable as 
gas is withdrawn and sold during the 1979-80 heating 
season. The advances to subsidiary companies will 
bear interest at the same rate as the related bank bor- 
rowings by Consolidated and will be made in amounts 
as set forth in the table below. Also shown in the fol- 
lowing table are $75,000,000 of open account 
advances which Consolidated proposes to make from 
time to time up to May 31, 1980, to subsidiary com- 
panies for working capital requirements from part of 
the proceeds of Consolidated’s proposed issuance 
and sale (described hereinafter) of up to $50,000,000 
of commercial paper and/or notes to a bank. It is 
stated that these advances should not exceed 
$50,000,000 at any one time. The advances will be re- 
paid not more than one year from the date of the first 
advance to each subsidiary with interest at substan- 
tially the same effective rate as incurred by Consoli- 
dated on the related commercial paper sale and/or 
bank borrowings. 





Subsidiary 
Company 


Producing Company 
Gas Supply 

LNG Company 

East Ohio 

Peoples 

River 

West Ohio 

Coal Company 
Research Company 
Service Company 


Interim 
Advances and 
Long-term Notes 


$27,500,000 
55,000,000 


20,000,000 
7,000,000 
500,000 


$110,000,000 


Advances 
for Seasonal 
Increase in Gas 
Storage Inventories 


$ ~ 
70,000,000 


15,000,000 
15,000,000 


$100,000,000 


Advances for Working 
Capital Requirements 


$12,500,000 
23,000,000 
10,000,000 
20,000,000 
8,000,000 
500,000 
1,000,000 


$75,000,000 


Consolidated further proposes to acquire, and the subsidiary companies set forth below propose to issue 


and sell to Consolidated from time to time up to May 
the par value thereof: 


Coal Company 
Producing Company 
Research Company 
Gas Supply 

River 


The proceeds derived from the proposed sale of stock 
will be used to finance, in part, the subsidiaries’ capi- 
tal expenditures. The purchase of said capital stock 
by Consolidated will be made principally with funds 
from internal cash generation, and from the sale of 
common stock pursuant to its stockholder and 
employee stock plans. 


As indicated above, Consolidated proposes to issue 
and sell commercial paper, in the form of short-term 
promissory notes payable to bearer, in the aggregate 
face amount not to exceed $50,000,000 outstanding at 
any one time to a dealer in commercial paper from 
time to time up to May 31, 1980. The commercial 
paper will have varying maturities of not more than 
270 days after the date of issue and will be issued and 
sold in varying denominations of not less than 
$50,000 and not more than $5,000,000 directly to the 
dealer at a discount which will not be in excess of the 
discount rate per annum prevailing at the date of issu- 
ance for commercial paper of comparable quality and 
like maturities. Consolidated proposes to sell com- 
mercial paper only so long as the effective interest 


31, 1980, capital stock up to the following amounts at 


Number of Shares 


40,000 ($100 par) 
50,000 ($100 par) 
25,000 ($100 par) 
100,000 ($100 par) 
9,000 ($100 par) 


Aggregate Par Value 


$ 4,000,000 
5,000,000 
2,500,000 

10,000,000 
900,000 


$22,400,000 


cost for such commercial paper does not exceed the 
equivalent cost of borrowings from a commercial bank 
on the date of sale. 


No commission or fee will be payable by Consolidated 
in connection with the issue and sale of such com- 
mercial paper notes. The dealer, as principal, will re- 
offer such notes at a discount not to exceed one- 
eighth of one percent per annum less than the prevail- 
ing discount rate to Consolidated. Such notes will be 
reoffered to not more than 200 identified and desig- 
nated customers on a list (nonpublic) prepared in ad- 
vance by the dealer and furnished to the Commission. 
It is anticipated that the commercial paper will be held 
by customers to maturity; however, if any commercial 
paper is repurchased by the dealer pursuant to a re- 
purchase agreement, such paper will be reoffered only 
to others in the group of 200 customers. The issuance 
and sale of commercial paper is to provide 
$50,000,000 for working capital advances to subsidiary 
companies. 


Consolidated proposes to the extent that it becomes 


SEC DOCKET/1195 





impracticable to issue such commercial paper, to bor- 
row, repay, and reborrow from Chase Manhattan, from 
time to time up to May 31, 1980, an aggregate princi- 
pal amount not to exceed $50,000,000 outstanding at 
any one time, at the prime commercial rate of interest 
in effect on the date of each borrowing, upon the 
promissory note or notes of Consolidated having a 
maturity date not more than 90 days from the date of 
each borrowing, and with the right of prepayment, in 
whole or in part at any time or from time to time, 
without prior notice and without premium. The 
amount of commercial paper notes and said notes, if 
any, payable to Chase Manahttan will not collectively 
exceed $50,000,000 outstanding at any one time. 
There will be no closing or related charges and no 
commitment fee with respect to such bank loans, nor 
will there be any compensating-balance requirements. 


Consolidated requests that, for the period com- 
mencing upon the date of the granting of this applica- 
tion-declaration and ending May 31, 1980, an exemp- 
tion be allowed from the provisions of Section 6(a) of 
the Act pursuant to the first sentence of Section 6(b), 
relating to the issuance and sale of short-term notes, 
by increasing the 5% limitation on such notes to a 
maximum of 6% in order to permit Consolidated to 
have outstanding at any one time up to $50,000,000 
principal amount of short-term notes during such 
period as proposed herein. 


Consolidated requests exception from the competitive 
bidding requirements of Rule 50 with respect to the 
sale of commercial paper on the grounds that such 
commercial paper will have maturities of nine months 
or less, that current rates for commercial paper for 
prime borrowers, such as Consolidated, are published 
daily in financial publications, and that it is not prac- 
tical to invite competitive bids for commercial paper. 
Consolidated also proposes that the Rule 24 
certificates of notification regarding the proposed 
transactions be filed on a quarterly basis. 


It is stated that CNG Development Company Ltd. and 
Consolidated Natural Gas Service Company, Inc., 
have no new financing requirements for 1979 at the 
time of filing and that if such requirements should 
arise, an amendment to that effect will be filed as part 
of this proceeding. 


The public Service Commission of West Virginia has 
authorized the proposed short-term borrowings and 
stock issuances of Gas Supply. The Public Service 
Commission of West Virginia also has jurisdiction 
over the proposed long-term borrowings of Gas Sup- 
ply. The Public Utilities Commission of Ohio has jur- 
isdiction over the long-term borrowings of River and 
East Ohio and the stock issuance proposed by River, 
and the Pennsylvania Public Utility Commission has 
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jurisdiction over the long-term borrowings of Peoples. 
No other state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The filing is not yet complete with re- 
spect to all of the requisite state commission author- 
izations, and, therefore, jurisdiction will be reserved 
herein over the proposed transactions for which the 
required state commission approval has not been 
obtained. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed by Rule 23 
promulgated under the Act (HCAR No. 21044), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found, with respect to the above-described 
transactions as to which the record is complete, that 
the applicable provisions of the Act and rules promul- 
gated thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that the amended application-declaration 
in respect of said transactions be granted and per- 
mitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and the rules thereunder, that the applica- 
tion-declaration, as amended, be, and it hereby is, 


granted and permitted to become effective forthwith 
with respect to the proposed transactions as to which 
the record has been completed, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act, except that the time for filing the cer- 
tifications thereunder is extended as requested so as 
to allow filing on a quarterly basis. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the proposed transactions as 
to which the record is not yet complete, namely the 
long-term borrowings of Gas Supply, the long-term 
borrowings of River and East Ohio, the stock issuance 
of River, and the long-term borrowings of Peoples. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21130/July 3, 1979 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6313) 


ORDER AUTHORIZING. ELECTRIC UTILITY SUBSID- 
IARY TO SELL A SUBSTATION 


Alabama Power Company (“Alabama”), an electric 
utility subsidiary of The Southern Company, a regis- 
tered holding company, has filed a declaration with 
this Commission pursuant to Section 12(d) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rule 44 promulgated thereunder regarding the 
proposed transaction. 


Alabama proposes to sell one of its substations to 
Alabama River Pulp Company, Inc. (“ARP”), such 
substation being located on ARP’s property in Monroe 
County, Alabama, pursuant to ARP’s request. It is 
proposed that such substation would be conveyed by 
Alabama to ARP for a sale price of $390,000. Ala- 
bama’s book value of such substation is $384,912.24. 
Alabama will obtain from its first mortgage bond 
Trustee a release of such substation from the lien of 
Alabama’s first mortgage indenture. 


Alabama and ARP have heretofore entered into an 
electric service contract pursuant to which power is 
delivered by Alabama to ARP and ARP proposes to 
utilize the substation in connection with the receipt of 
power from Alabama. It is anticipated that there will 
be no substantial change in the proposed use of the 
transmission substation and, since it was constructed 
at ARP’s request and is to be used for ARP’s benefit 
and ARP has now determined that it would prefer to 
own the substation, Alabama considers it appropriate 
and in the interest of the public and Alabama’s inves- 
tors for ARP to purchase and own the substation. 


The fees, commissions and expenses to be incurred 
by Alabama in connection with the proposed trans- 
action are estimated at $3,500, including legal fees of 
$1,000. It is stated that no state or federal commis- 


sion, other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 21088), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 


Act and the rules thereunder are satisfied and that no 
adverse findings are necessary: and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said declaration be 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21131/July 5, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA GAS SYSTEM SERVICE CORPORATION 
20 Montchanin Road 

Wilmington, Delaware 19807 


(70-6136) 


NOTICE OF PROPOSAL FOR AUTOMATIC ADJUST- 
MENT OF RATE OF RETURN ON CAPITAL STOCK 
PERMITTED SERVICE COMPANY 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding com- 
pany, and Columbia Gas System Service Corporation 
(“Service”), its wholly owned subsidiary, have filed 
with this Commission a post-effective amendment to 
the joint-declaration in this proceeding pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Section 13 of the Act and Rules 
90 and 91 promulgated thereunder as applicable to the 
following proposed transaction. All interested persons 
are referred to said declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


Service provides accounting, rate, stationery, insur- 
ance, depreciation, research, tax, environmental, 
financial, legal, statistical, electronic data processing 
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and general advisory services to the affiliated operat- 
ing company subsidiaries of Columbia. Subsidiaries 
of Columbia are billed by Service on a monthly basis 
to cover their operating costs and a return on invested 
capital for services rendered. 


By order dated October 11, 1978 (HCAR No. 20729), 
the Commission authorized an increase in the rate of 
return which Service is permitted to charge the other 
subsidiaries of Columbia and Columbia for services 
provided by Service. The Commission in that order 
authorized a return of 9.94%, the overall rate of return 
accepted by the Federal Energy Regulatory Commis- 
sion (“FERC”) for Columbia Gas Transmission Cor- 
poration by order of March 16, 1978, in settling rate 
proceedings in Docket Nos. RP 76-94, 76-95, 76-138 
and 75-106. 


Declarants now propose that Service's rate of return in 
the future be automatically adjusted, from time to 
time, to Columbia Gas Transmission’s most recent 
overall rate of return on the net investment rate base 
authorized or permitted by FERC to take effect, from 
time to time, without investigation or provision for 
refund. It is stated that 72% of Columbia’s investment 
in related subsidiaries is in transmission subsidiaries. 
Of this 72%, 52% is in Columbia Gas Transmission 
and 20% is in Columbia Gulf Transmission Company. 
The companies state it is reasonable to allow Service 
the same rate of return allowed by FERC for Columbia 


Gas Transmission, the largest regulated subsidiary in 
the System. With reference to Rule 91 under the Act, 


Service states that it believes such method of 
compensation is and would continue to be reasonable. 
Such new rates would become effective for Service 
either (a) upon the filing with this Commission of the 
FERC order authorizing such rate for Columbia Gas 
Transmission or (b) the effective date of such FERC 
order, whichever is later. 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 30, 1979, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such re- 
quesi, and the issues of fact or law raised by said 
post-effective amendment to the declaration which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarants at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
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by certificate) should be filed with the request. At any 
time after said date, the declaration as amended by 
said post-effective amendment or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21132/July 5, 1979 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6321) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Louisiana Power & Light Company (“Louisiana”), an 
electric utility subsidiary of Middle South Utilities, Inc. 
(“Middle South”), a registered holding company, has 
filed a declaration and amendments thereto with this 
Commission pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


Louisiana proposes to issue and sell, subject to the 
competitive bidding requirements of the Act, not in 
excess of 2,400,000 shares of a newly-created class of 
preferred stock, cumulative, $25 par value. Louisiana’s 
proposal to amend its charter to provide for such $25 
preferred stock has been authorized by this 
Commission (File No. 70-6316). The $25 preferred 
stock is being established by appropriate corporate 





action and, except as to the number of shares and 
designation, dividend rate, the date from which 
dividends commence to accumulate, the amounts 
payable upon redemption, the terms and amount of a 
possible sinking fund and matters relating to par value 
and certain voting rights (including matters relating to 
quorums and adjournments), will have the same rank 
and the same relative rights as the presently 
outstanding preferred stock of the company. 


The dividend rate of the $25 preferred stock (which will 
be multiple of 4/5ths of 1%) and the price to be paid to 
the company for the stock (which will be not less than 
$25 nor more than $25.70 per share, plus accumulated 
dividends, if any) will be determined by competitive 
bidding. The terms of such stock will include a 
prohibition until July 1, 1984, against refunding the 
stock, directly or indirectly, with funds derived from 
the issuance of securities at a lower effective interest 
or dividend cost. The terms of the stock may also 
include provisions for a sinking fund designed to 
redeem at $25 per share, plus accumulated dividends, 
120,000 shares on each July 1 commencing in the year 
1984, with the company having a non-cummulative 
option to redeem an additional 120,000 shares on each 
July 1 during the sinking fund redemption period. 


Louisiana will apply the net proceeds derived from the 
issue and sale of the $25 preferred stock to the 
payment in part of short-term borrowings estimated to 


total $120,000,000 at the time the sale proceeds are 
received, to the financing in part of the company’s 
construction program, and to other corporate 
purposes. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 21090), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10690A/June 29, 1979 


AGENCY: Securities and Exchange Commission. 
ACTION: Final rules; correction. 


SUMMARY: This document corrects FR Doc. 79-15871 
appearing at page 29644 in the FEDERAL REGISTER of 
May 22, 1979, as follows: 


(1) Paragraph (a)(2)(ii) of § 270.14a-3 appearing in the 
second column on page 29646 is corrected by inserting the 
word “eligible” before the word “trust” in the first line. 


(2) Paragraph (c)(1)(i) of § 270.19b-1 appearing in the first 
column on page 29647 is corrected by deleting the word 
“debt” in the second line. 


DATE: No change from original document. 


FOR FURTHER INFORMATION CONTACT: Mark J. 
Mackey, Esq., Investment Company Act Study Group, 
Division of Investment Management, Securities and 
Exchange Commission, 500 N. Capitol Street, Washington, 
D.C. 20549 (202) 755-1547. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10751/June 28, 1979 


In the Matter of 
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THE DREYFUS LEVERAGE FUND, INC. 
(a Delaware Corporation) 

767 Fifth Avenue 

New York, New York 10022 


(811-1770) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that The Dreyfus Leverage 
Fund, Inc. (“Applicant”), registered as an open-end 
diversified management investment company under the 
Investment Company Act of 1940 (“Act”), filed an appli- 
cation pursuant to Section 8(f) of the Act on May 1, 1979, for 
an order of the Commission declaring that Applicant has 
ceased to be an investment company as defined in the Act. 
All interested persons are referred to the application on file 
with the Commission for a statement of the representations 
set forth therein, which are summarized below. 


Applicant was organized as a Delaware corporation and 
was registered under the Act on November 22, 1968. The 
application states that on December 19, 1973, Applicant's 
board of directors determined that it would be in the best 
interest of the Applicant and its stockholders to change 
Applicant's state of incorporation from Delaware to 
Maryland. In order to effect such reincorporation, 
Applicant and The Dreyfus Leverage Fund, Inc., a 
Maryland corporation, entered into an Agreement and 
Articles of Merger, which provided for the merger of 
Applicant with and into the Dreyfus Leverage Fund, Inc.,a 
Maryland corporation. The application states that on 
March 1, 1974, there were 19,904,802 shares of capital 
stock outstanding, of which 11,303,644 shares voted 
in favor of the merger and 516,544 shares voted against it 
at a meeting held on April 30, 1974. Applicant states that 
under the terms of an Agreement and Articles of Merger, 
each share or fraction thereof of Applicant was converted 
into an equal number number of whole or fractional 
shares of the Dreyfus Leverages Fund, Inc., a Maryland 
corporation. 


Applicant also represents that on August 16, 1974 the 
Certificate and Agreement of Merger of the Applicant and 
the Dreyfus Leverage Fund, Inc., a Maryland corporation, 
was filed, and the corporate existence of the Applicant, 
The Dreyfus Leverage Fund, Inc. (a Delaware 
corporation), was terminated. 


Applicant further states that Applicant does not hold any 
assets and does not have any debts or other liabilities 
which remain outstanding. The application states 
Applicant is not a party to any litigation or administrative 
proceeding and is not currently engaged in any business 
activities. Finally, Applicant states that Applicant does not 
have any security holders and that no security holders 
exist to whom distributions were incomplete. 
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Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the effectiveness of such order, the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER given that any interested person 
may, not later than July 23, 1979, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall ordera 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington D. C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or puon the Commision’s 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10752/June 29, 1979 


In the Matter of 


NARRAGANSETT CAPITAL CORPORATION 


and 


BEVIS INDUSTRIES, INC. 
40 Westminster Street 
Providence, Rhode Island 02903 


(812-4456) 





ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTION 17(a) OF THE ACT AND PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER PERMITTING PROPOSED TRANSAC- 
TIONS. 


Narragansett Capital Corporation (“Narragansett”), 
registered under the Investment Company Act of 1940 
(the “Act”) as a non-diversified, closed-end, management 
investment company and licensed as a small business 
investment company under the Small Business 
Investment Act of 1958, and Bevis Industries, Inc. 
(“Bevis”), a corporation presumed to be controlled by 
Narragansett, filed an application on March 27, 1979, and 
an amendment thereto on June 1, 1979,for an order 
pursuant to Section 17(b) of the Act, exempting from the 
provisions of Section 17(a) of the Act, and pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereunder, 
permitting, certain proposed transactions to be made in 
connection with the acquisition by MDP Holding 
Corporation (“MDP”), a wholly-owned subsidiary of 
Bevis, of all of the issued and outstanding stock of MD 
Pneumatics, Inc. (“Pneumatics”). 


On June 8, 1979, a notice was issued (Investment 
Company Act Release No. 10723) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application would be issued as of course 
unless a hearing should be ordered. No request for a 


hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that the 
terms of the proposed transactions, including the 
consideration to be paid and received, are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned, and that the proposed transactions 
are consistent with the policies of the Fund and with the 
general purposes of the Act. It is further found, on the 
basis of such information, that the participation of the 


Fund in the proposed transactions will be consistent with’ 


the provisions, policies, and purposes of the Act, and that 
the participation of the Fund will not be on a basis less 
advantageous than that of other participants. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, that 
the proposed sale by MDP of subordinated installment 
notes to Narragansett and the proposed purchase by 
MDP from Narragansett of shares of Class B non-voting 
common stock of Pneumatics, be, and hereby are, 
exempted from the provisions of Section 17(a) of the Act, 
effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, that the proposed 


transactions in connection with MDP’s acquisition of 
Pneumatics be, and hereby are, permitted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10753/June 29, 1979 


In the Matter of 


MERRILL LYNCH, PIERCE, FENNER & SMITH 
INCORPORATED 


BACHE HALSEY STUART SHIELDS INCORPORATED 
DEAN WITTER REYNOLDS, INC. 
and 


THE MORTGATE-BACKED INCOME FUND 

FIRST MONTHLY PAYMENT SERIES (A UNIT INVEST- 
MENT TRUST) AND SUBSEQUENT SERIES 

c/o Merrill Lynch, Pierce, Fenner & Smith Incorporated 
125 High Street 

Boston, Massachusetts 02110 


(812-4453) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c) AND 11 OF THE ACT FOR AN ORDER 
OF EXEMPTION FROM SECTIONS 14(a), 22(d), and 
11(c) OF THE ACT AND RULES 19b-1 AND 22c-1 
THEREUNDER AND PERMITTING AN OFFER OF 
EXCHANGE 


NOTICE IS HEREBY GIVEN that Merrill Lynch, Pierce, 
Fenner & Smith Incorporated, Bache Halsey Stuart 
Shields Incorporated, Dean Witter Reynolds Inc. 
(“Sponsors”) and The Mortgage-Backed Income Fund, 
First Monthly Payment Series (a Unit Investment Trust) 
and subsequent Series (“Fund” or individually a “Series”) 
(hereinafter the Sponsors and the Fund are sometimes 
collectively referred to as the “applicants”), filed an 
application on February 13, 1979, and an amendment 
thereto on June 7, 1979, pursuant to Sections 6(c) and 11 
of the Investment Company Act of 1940 (“Act”) for an 
order of the Commission (1) exempting them from 
compliance with the initial net worth requirements of 
Section 14(a) of the Act; (2) exempting them from the 
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provisions of Rule 19b-1 with regard to distribution of 
capital gains more than once in a taxable year; (3) 
exempting them during the initial offering period foreach 
Series form that portion of Rule 22c-1 which requires that 
the value of net assets be determined as of the time of the 
time of the close of trading on the New York Stock 
Exchange, Inc., and exempting them in secondary market 
trading from all provisions of Rule 22c-1; and (4) 
exempting them from the provisions of Sections 22(d) and 
11(c) of the Act to the extent necessary to permit the 
exchange of units of any Series of the Fund for units of 
other Series of the Fund or for units of certain series of 
Municipal Investment Trust Fund, The Corporate Income 
Fund or The Government Securities Income Fund on the 
basis of a reduced fixed sales charge per unit. All persons 
are referred to the application on file with the Comission 
for a statement of the representations contained therein, 
which are summarized below. 


The Mortgage-Backed Income Fund, First Monthly 
Payment Series (a Unit Investment Trust) and subsequent 
Series is a unit investment trust and is registered under 
the Act. The application states that each Series will be 
created under Massachusetts law by a trust indenture 
among the Sponsors, the Trustee (the Bank of New York), 
the Co-trustee (Shawmut Bank of Boston, N.A.) and the 
Evaluator (Interactive Data Services, Inc.). The portfolio 
of each Series will consist of mortgage-backed securities. 


The Applicants state that, although the Sponsors are not 
obligated to do so, itis theirintention to maintain a market 
for units of each Series and to offer to purchase such units 
at prices which are based upon the aggregate offering 
price of the securities in each Series. If the supply of units 
of any Series exceed demand, the Sponsors may 
discontinue purchases of such units at prices based on 
the offering prices of the securities in each Series. In this 
event the Applicants state that the Sponsors may 
nonetheless purchase units, as a service to unitholders, at 
prices based on the current redemption prices for those 
units. However, if the Sponsors repurchase units in the 
secondary market at a price below the offering prices of 
securities in any Series, they will tender these units to the 
Trustee for redemption and will not resell these units in 
the secondary market. During the initial public offering 
period or thereafter while the Sponsors continue to 
maintain such market, on any given day the price offered 
by the Sponsors for the purchase of units of a Series shall 
be an amount not less than the unit value at which units of 
the Series may be redeemed, based on the aggregate bid 
prices of securities in the Series on the date on which the 
units are tendered for redemption. In addition, the 
Applicants state the Sponsors intend to allow unitholders 
to exchange units of any Series for units of certain series 
of Municipal Investment Trust Fund, The Corporate 
Income Fund or The Government Securities Income Fund 
and other Series of the Fund (the “Exchange Funds”) on 
the basis of a reduced fixed sales charge per unit. The 
application states that the structures of the Exchange 
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Funds and the various series are very similar in most 
respects to each other and to the Fund, but the investment 
objectives of the Exchange Funds are different. 
Applicants state that this exchange option (the 
“Exchange Option”) would have the effect of providing 
unitholders of Series of the Fund with aconvenient means 
of transferring interests as their investments 
requirements change into other series of the Exchange 
Funds, and would serve as an alternative to disposition of 
a unitholders’s interest either in the secondary market or 
through redemption. The Applicants state that the 
Sponsors intend to hold the Exchange Option open under 
most circumstances, but that they do, however, reserve 
the right to modify, suspend or terminate the Exchange 
Option at any time without further notice to unitholders. 


Section 14(a) 


Section 14(a) of the Act requires, in substance, that a 
registered investment company (a) have a net worth of at 
least $100,000 prior to making a public offering of its 
securities, (b) have previously made a public offering and 
at that time have had a net worth of $100,000 or (c) have 
made arrangements for at least $100,000 to be paid in by 
25 or fewer persons before acceptance of public sub- 
scriptions with the condition that any amount so paid 
in, aS well as any sales load, will be refunded to any 
subscriber on demand in the event the net proceeds so 
received do not result in the company’s having anet worth 
of at least $100,000 within 90 days after its registration 
statement becomes effective. 


The Applicants state that each Series, at the date of 
deposit of the underlying securities and before any unitis 
offered to the public, is intended to have a net worth, 
represented by the market value of the Securities on that 
date as determined by the Evaluator, in excess of 
$100,000. It is the contention of the Applicants that the 
proposed course of conduct of the Sponsors as described 
in the application, as well as the history of the Sponsorsin 
the securities industry, demonstrates that each Series will 
be managed in a responsible way by responsible persons. 
The Applicants also contend that any requirement that 
the Sponsors invest in $100,000 or more of units of each 
Series under investment letters would only increase the 
cost to the Sponsors of marketing the units without 
creating any significant increase in the protection of unit- 
holders. The Applicants also contend that each Series will 
have a net worth far in excess of $100,000 fully invested in 
securities on the date of deposit for each Series and will 
therefore fully comply with Section 14(a)(1). 


In connection with their request for exemption from 
Section 14(a), the Applicants agree, as acondition to such 
exemption, that they will refund, on demand and without 
deduction, all sales charges to purchasers of units of any 
Series from the Sponsors or from any underwr'iter or 
dealer participating in the distribution,and liquidate the 
securities held by such Series and distribute the proceeds 





thereof, if, within 90 days from the time that the 
registration statement relating to the units of such Series 
shall have become effective under the Securities Act of 
1933, the net worth of such Series shall be reduced to less 
than $100,000 or if such Series shall have been 
terminated. The sponsors further agree to instruct the 
Trustee to terminate such Series in the event redemption 
by the Sponsors of units which have not been sold in the 
initial distribution thereof results in such Series having a 
net worth of less than 40% of the face amount of securities 
in its original portflio, and in the event of any such 
termination the Sponsors will refund, on demand and 
without deduction, all sales charges to purchasers of 
units of such Series from the Sponsors or from any 
underwriter or dealer participating in the distribution. The 
Sponsors further agree that any future Sponsor will, as a 
condition to becoming a Sponsor, agree to the foregoing 
undertakings. 


Rule 19b-1 


Rule 19b-1(a), adopted pursuant to Section 19(b) of the 
Act, provides in substance that no registered investment 
company which is a “regulated investment company” as 
defined in Section 851 of the Internal Revenue Code shall 
distribute more than one capital gain distribution in any 
one taxable year. 


The application states that distributions of principal, 
including any capital gains, and interest on The Mortage- 
Backed Income Fund, First Monthly Payment Series will 
be made to unitholders each month.The Applicants 
indicate that distributions of principal constituting capital 
gains to unitholders may arise in the following instances: 
(i) an issuer might cal! or redeem securities held in the 
portfolio; (ii) securities might be liquidated in order to 
provide funds necessary to make redemptions; and (iii) 
securities might be disposed of in order to maintain the 
qualification of such Series as a regulated investment 
company under the Internal Revenue Code. The 
Applicants state that it is unlikely any capital gains will 
arise from sales upon default on payment of principal or 
interest on securities, institution of certain legal 
proceedings, default under other documents or securi- 
ties, institution of certain legal proceedings, default under 
other documents or securities, or the occurence of other 
market factors that in the opinion of the Sponsors would 
make retention of securities in the First Series detrimental 
to the interests of the unitholders. Any capital gains would 
be distributed on the next succeeding distribution date. 


In support of the requested exemption, the Applicants 
contend that the dangers against which Rule 9b-1 is 
intended to guard do not exist in the situation of the Fund 
since the Fund and the Sponsors have no control over 
events which might trigger capital gains, such as the 
tendering of the units for redemption, the prepayment of 
securities or other market or credit factors which might 
require sales of securities. In addition, itis alleged that the 


regular distribution per unit will be relatively constant 
within a specified range and return of capital or any 
capital gains distributions will be clearly distinguished 
from income distributions in reports by the Trustee to 
unitholders. 


Paragraph (b) of Rule 19b-1 provides that a unit 
investment trust may distribute capital gains dividends re- 
ceived from a regulated investment company within a 
reasonable time after receipt. Applicants assert that the 
possible purpose behind such provision is to avoid 
forcing a unit investment trust to accumulate valid 
distributions received throughout the year until year-end, 
2nd that the operation of the Fund will be consistent with 
the apparently intended objectives of such provision. 


Rule 22c-1 


Rule 22c-1, adopted pursuant to Section 22(c) of the Act, 
provides in pertinent part, that redeemable securities of 
registered investment companies must be sold, 
redeemed, or repurchased at a price based on the current 
net asset value (computed on each day during which the 
New York Stock Exchange is open for trading not less 
frequently than once daily as of the time of the close of 
trading on such Exchange) which is next computed after 
receipt of a tender of such security for redemption or of an 
order to purchase or sell such security. 


Applicants represent that the Sponsor intends to maintain 
a secondary market for units at the offering side 
evaluation used for redemption of units. For purposes of 
secondary market transactions, pricing of units would be 
based upon evaluations made only once each week, and 
the basis for Sponsor's determination of its repurchased 
bid or offering price is the evaluation made by the 
Evaluator on the last business day of each week 
effective for all purchases and sales made by the 
Sponsor during the following week. 


As a condition to the granting of an exemptive order by 
the Commission, the Applicants agree that a procedure 
will be instituted to ensure, without additional cost to 
investors, that an investor who wishes to dispose of his 
units will never receive less than than the redemption 
value by selling his units to the Sponsors. The Evaluator 
will determine, without a formal evaluation and thus 
without the expense a formal evaluation would impose 
upon investors, if the bid side evaluation on any day 
during the week, which would be used for redemption 
purposes, has so changed that it might have become 
higher than, or equal to the previous Friday's offering side 
evaluation,which is used by the Sponsors for their bid. 
The Sponsors accordingly agree to obtain from the 
Evaluator, for each Series and on each trading day, a letter 
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to the effect that in its independent judgment the bid side 
evaluation is not higher than or equal to the previous 
Friday's offering side evaluation, and if the Evaluator does 
not feel that it can give such letter the Sponsors will order 
a new evaluation. 


Similarly, in order to minimize the risk that a purchasing 
investor will pay more than he would pay if daily 
evaluations were made, Applicants agree that the 
Evaluator will, without a formal evaluation, also determine 
if the evaluation has decreased by an amount greater than 
or equal to one-half point, and, if it determines thatsucha 
decrease has occured, it will perform a new evaluation 
which will become the basis for the public offering price 
until the next succeeding evaluation. 


To avoid the Sponsors’ receiving more than the specified 
sales charge on the resale of units, the Sponsors 
undertake in the application not to resell any units which 
they repurchased at a price below the offering side 
evaluation. 


Finally, the Applicants state that Rule 22c-1 requires that 
net asset value be determined as of the time of the close of 
trading on the New York Stock Exchange. The application 
notes that only rarely will securities in the various series 
be listed on the New York Stock Exchange and, if so listed, 
the principal market therefor will be over-the-counter. Itis 
contended that the time of the close of trading on the New 
York Stock Exchange therefore bears little relationship to 
the evaluation procedures used in determining net asset 
value for the Fund. Since the evaluation procedure 
depends heavily on developments in the over-the-counter 
market during the day on which the evaluation is made, 
the Applicants state that the Evavuator has informed them 
that 3:30 p.m. is the most reliable time for evaluations, 
regardless of the time of the close of trading on the New 


York Stock Exchange, which may change from time to 
time. 


Applicants therefore request that the Commission enter 
an order, based on the facts stated in the application, 
exempting the Applicant during the initial offering period 
for each Series from that portion of Rule 22c-1 which 
requires that the value of net assets be determined as of 
the time of the close of trading on the New York Stock 
Exchange and exempting them in secondary market 
trading from all provisions of Rule 22c-1. 


Sections 11(c) and 22(d) 
The Applicants state that more than 300 series of the 
Exchange Funds have been issued, comprising portfolios 


of underlying securities aggregating some $8 billion and 
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additional series are being created and offered to the 
public at a rate of more than one a week. The 
Applicants further state that the creation and public 
offering of all existing series of the Exchange Funds have 
been undertaken with a view to full compliance with the 
requirements of the Act and the Securities Act of 1933 and 
it is anticipated that subsequent offerings of new series 
will comply in all respects with these Acts. 


The Applicants state that although the structure of par- 
ticular Exchange Funds and particular series differ in 
various respects depending on the nature of the 
underlying portfolios, the essential procedure followed in 
all cases is for the Sponsors to acquire a portfolio of 
securities, believed by them to satisfy the standards ap- 
plicable to the investment objectives of the particular 
series, which is then deposited in trust with a corporate 
fiduciary in exchange for certificates representing units of 
undivided interest in the deposited portfolio. These units 
are then offered to the public at a public offering price 
which is based upon the offering prices of the underlying 
securities plus a sales charge, which is currently 3%% of 
the public offering price in the case of series investing in 
long term debt securities and preferred stock and 3% in 
the cae of offerings series investing in intermediate term 
bonds or “Ginnie Maes”. The sales charge applicable to 
future series may be varied by the Sponsors. 


The Applicants state that although the Sponsors are not 
legally obligated to do so, the Sponsors maintain a 
secondary market for units of outstanding series and 
continually offer to purchase these units at prices based 
upon the offering side evaluation of the underlying bonds, 
as determined by the independent evaluator. If the 
Sponsors discontinue maintaining a secondary market at 
any time, the units of the series can be liquidated by 
holders only by direct presentation to the trustee at 
redemption prices based upon the bid side evaluation of 
the underlying bonds. 


The Applicants state that it is intended that the Exchange 
Option would operate as follows: The Exchange Option 
would be meant to operate only as to units of the various 
series of the Exchange Funds as to which a secondary 
market may from time to time be maintained. A unitholder 
wishing to dispose of those of his units for which a market 
is maintained would have the option to exchange his units 
into units of any other series of any Exchange Fund for 
which a market is also maintained. While itis not presently 
contemplated that unitholders would be permitted to 
exchange their units into units of other series which are 
available on origina! issue, the Sponsors might at some 
future date determine to permit such exchanges. When 
any unitholder notifies the Sponsors would deliver to 





such unitholder a current prospectus for those series in 
which the unitholder has indicated an interest and which 
the Sponsors have available to offer to the unitholder as a 
result of acquisitions by them in the secondary market. 


The Applicants state that the exchange transactions 
would operate in a manner essentially identical to any 
secondary transactions, except that the Sponsors seek 
authority to allow a reduced sales charge in a transaction 
pursuant to the Exchange Option. Heretofore, units of any 
series repurchased by the Sponsors have been resold ata 
public offering price based upon the offering side 
evaluation of the underlying securities plus a sales 
charge of either 3-3/4% or 3% depending on the nature of 
the portfolio making up the particular series. The 
Applicants seek authority to sell units of Exchange Funds 
pursuant to the Exchange Option at a price equal to the 
offering side evaluation of the underlying securities 
divided by the number of units outstanding (the “Unit 
Offering Price”), plus a fixed charge of $15 per unit. Such 
$15 fixed charge can be expected to approximate about 1- 
1/2% of the offering price. The Sponsors reserve the right 
to increase or decrease such fixed charge from time to 
time in the event of fluctuations in the costs of 
professional assistance and operational expenses in 
connection with these exchange transactions. 


The Applicants state that an individual who has 
purchased units of a series with a sales charge less than 
the sales charge of a Series of the Fund for whcih such 
individual desires to exchange and who has held his units 
for a period of at least eight months would be allowed to 
exercise the Exchange Option at the Unit Offering Price 
plus a fixed sales charge of $15 per Unit. However, any 
such certificate-holder of a series with a lower sales 
charge who wishes to exchange his units for units of a 
Series prior to the expiration of the eight month period 
would ohnly be allowed to exchange such units at the Unit 
Offering Price plus a sales charge based on the greater of 
$15 per unit or an amoung which together with the initial 
sales charge paidin connection with the acquisition of the 
units being exchanged equals the sales charge of the 
series of the Fund for which such certificate-holder 
desires to exchange, determined as of the date of the 
exchange. 


The Applicants state that a unitholder would not be 
permitted to make up any difference between the amount 
representing the units being submitted for exchange and 
the units being acquired. That is to say, a unitholder 
would be permitted to acquire pursuant to the Exchange 
Option whole units only and any excess amounts 
representing sales price of units submitted for exchange 
would be remitted to the unitholder. 


Section 11(c) of the Act prohibits any type of offer of 


exchange of the securities of registered unit investment 
trusts for the securities of any other investment company 
unless the terms of the offer have been approved by the 
Commission or are in accordance with rules and 
regulations prescribed by the Commission with respect to 
such offers. Applicants state that none of the exemptions 
from the provisions of Section 11 appear to apply to the 
proposed Exchange Option. The Applicants state that 
they would therefore be unable to proceed with the 
Exchange Option unless the Commission grants the 
requested exemption from the provisions of the Section 
11(c) of the Act. 


Section 22(d) of the Act prohibits a registered investment 
company from selling any redeemable security issued by 
it except either to or through a principal underwriter for 
distribution other than at the current public offering price 
described in its prospectus. None of the applicable 
exemptiona deom rhw provisions of that section appear to 
apply to the Exchange Option. The Applicants state that 
they would therefore be unable to proceed with 
the Exchange Option unless, pursuant to Section 6(c) of 
the Act, the Commission exempts the Exchange Option 
from the provisions of Section 22(d). 


The initially suggested reduced sales charge of $15 rather 
than the customary 3-3/4% or 3% sales charge for regular 
primary and secondary market sales is proposed by the 
Sponsors as a result of certain cost savings. The 
Applicants believe that the proposed reduction would be 
beneficial to investors. Applicants submit that under the 
proposed Exchange Option, a person desiring to dispose 
of units of one series and acquire units of another series 
may wish to do so for a number of reasons, such as 
changes in his or her particular investment goals or 
requirements or in order to take advantage of possible tax 
benefits flowing from the exchange. 


The application states that under the Exchange Option, 
the same retailer from whom the investor had purchased 
another investment product would likely be involved and 
the investment product would contain substantial 
similarities to the product previously sold. Applicants 
submit that the sales charge of $15 achieves a major goal 
of passing cost savings on to investors and also 
compensates brokers fairly for their advice, financial 
planning and operational expenses. 


Applicants submit that requiring certificateholders of 
series of Exchange Funds with a lower sales charge to pay 
an adjusted sales charge for exchanges for units of 
various series of the Exchange Funds made by them 
under the Exchange Option during the first eight months 
in which they have held units of a series with a lower sales 
charge is appropiate since the sales charge relating to 
original purchases of units of such series is less than the 
sales charge of the series of the Exchange Fund to which 
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they desire to convert. It could be possible under certain 
circumstances for a person to acquire units of series with 
a lower sales charge and immediately convert such units 
into units of a series of another Exchange Fund and pay a 
lower total sales charge than a person purchasing units of 
such series of that Fund directly at the same time. 
Applicants state that under normal circumstances this 
situation is unlikely,since the initial sales charge on direct 
purchases of units of series with a lower sales charge 
(currently 3%) plus the conversion sales charge ($15 per 
unit or approximately 1-1/2%) usually will exceed the 
sales charge related to direct purchases of units of series 
of that Fund. However, if the price of the units of series of 
an Exchange Fund were to increase sharply, the $15 sales 
charge on exchange could represent less than the 
difference between the lower sales charge and the higher 
sales charge, in which case the exchanging 
certificateholder could obtain an unfair price advantage 
when compared to investors making direct purchases of 
units of a series of that Fund. Applicants submit that after 
a certificateholder of a series with a lower sales charge 
has held his units for an adequate period of time (here 
proposed to be eight months), the discriminatory nature 
of his effecting an exchange transaction is not as 
compelling, and thus the possible abuses outlined above 
are not material. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction from any provision of the Act or of 
any rule or regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 23, +979, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall oraera 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant(s) at the address(es) stated above. Proof of 
such service (by affidavit, or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will after orders a hearing 
upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10754/July 2, 1979 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4460) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT, AND PURSUANT TO 
SECTION 17(d) OF THE ACT PERMITTING JOINT 
TRANSACTION. 


NOTICE IS HEREBY GIVEN that Massachusetts Mutual 
Life Insurance Company (“Insurance Company”), a 
mutual life insurance company organized under the laws 
of the Commonwealth of Massachusetts, and MassMutual 
Corporate Investors, Inc. (“Fund”), registered under the 
Investment Company Act of 1940 (“Act”) as a non- 
diversified, closed-end, management investment 
company (hereinafter, the Fund and the insurance 
Company are collectively referred to as “Applicants”), 
and the Insurance Company are collectively referred to as 
filed an application on April 10, 1979, for an order: (1) 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting the purchase by the Fund and the 
Insurance Company of a package of certain securities to 
be issued at the Insurance Company of a package of 
certain securities to be issued at direct placement by HH 
Holdings, Inc. (“Holdings”), and its wholly-owned 
subsidiary, HH Acquisition Corp. (“Acquisition”), in 
connection with the acquisition of Houdaille Industries, 
Inc. (“Houdaille”), and (2) pursuant to Section 17(b) of the 
Act, exempting from the provisions of Section 17(a) of the 
Act the proposed sale by the Insurance Company to the 
Fund of one-fourth of such package of securities in the 





event that (a) the requested order pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder is not issued 
prior to the closing of the direct placement and (b) the 
Insurance Company purchases at closing the entire 
package of securities which has been offered. All 
interested persons are referred to the application on file 
with the Commission for a statement of the 
representations contained therein, which are summarized 
below. 


Pursuant to an order of the Commission issued on August 
19, 1971 (Investment Company Act Release No. 10718) 
(“Blanket Order’), the Insurance Company, which acts as 
investment adviser to the Fund, is permitted to invest 
concurrently for. its general account in each issue of 
securities purchased by the Fund at direct placement, and 
to exercise warrants, conversion privileges and other 
rights with respect to such securities at the same time as 
the Fund. The Blanket Order is subject to. various 
conditions, which provide,in part, that if the Fund chooses 
to participate in a direct placement and share equally 
with the Insurance Company in each class of securities to 
be purchased by the Insurance Company, Applicants may 
purchase such securities at the same time and at the same 
unit price. However, if the Fund chooses to participate on 
a basis other than an equal basis with the Insurance 
Company, the Blanket Order privides that an application 
for an order of the Commossion specifically permitting 
such unequal participation must be filed. 


Applicants state that it has been represented to the 
Insurance Company that: (i) Holdings and its wholly- 
owned subsidiary, Acquisition, have been formed for the 
purpose of acquiring Houdaille; (ii) Houdaille will redeem 
its outstanding preferred stock and Acquisition will then 
be merged into Houdaille (the “Merger’), with the present 
holders of Houdaille common stock receiving cash in the 
Merger and Houdaille becoming a _ wholly-owned 
subsidiary of Holdings; and (iii) to finance the Merger, 
Holdings will issue equity securities and Acquisition will 
issue dept securities, which debt securities will be 
guaranteed by Holdings and assumed by Houdaille as the 
surviving corporation of the Merger. According to the 
application Houdaille is a diversified manufacturing firm 
with operations in pumps, industrial products, machine 
tools, automotive products, and constructing materials 
and contracting. 


The application states that the aggregate purchase price 
of the securities to be issued in connection with the 
acquisition of Houdaille is approximately $355,000,000, 
and that Holdings will issue and sell: (i) 9,777,593 shares 
of Common Stock (consisting of 6,295,790 shares of 
Class A Stock and 3,481,803 shares of Class B Stock) at 
$2.52 per share to certain institutions, as well as to 
Houdaille’s management; (ii) 2,350,000 shares of 10 
percent Senior Cumulative Preferred Stock (“Senior 
Preferred Stock”) at $10 per share to six institutions (and 
non-compliance warrants in connection therewith to the 


holders of the Senior Preferred Stock for the purchase of 
up to 1,000,000 shares of Class B Common Stock if 
specified dividend payments or redemptions are not 
made); and (iii) 122,407 shares of Junior Preferred Stock 
at $2.52 per share to one institutional lender. The 
applicaton further states that Acquisition will issue to 
certain institutional lenders: (i) $140,000,000 principal 
amount of 10 3/4 percent 20-year Senior Notes (“Senior 
Notes”) (the interest rate to be increased to 11 percent if 
Acquisition has failed to prepay a specified amount of 
proposed Bank Notes by May 1, 1982); (ii) $75,000,000 
principal amount of 12 percent 17-year Senior 
Subordinated Notes (“Senior Subordinated Notes”); (iii) 
$31,500,000 principal amount of 12 percent 17-year 
Junior Subordinated Notes (“Junior Subordinated 
Notes”); and (iv) $60,000,000 of Bank Notes, with interest 
at.1 percent over prime. In consideration of the purchase 
of the Senior Notes and the Senior Subordinated Notes 
issued by Acquisition, Holdings will issue 1,100,000 addi- 
tional shares of Class A Common Stock to the purchasers 
of the Senior Subordinated Notes, without any additional 
payment by such purchasers. 


Applicants state that the Insurance Company has been 
offered at direct placement, through Kohlberg, Kravis & 
Roberts and Company, the following package of 
securities to be issued in connection with the proposed 
acquisition of Houdaille for a total purchases price of 
$12,665,280: (i) $5,860,465 in principal amount of Senior 
Notes; (ii) $3,139,535 in principal amount of Senior 
Subordinated Notes; (iii) $3,000,000 in principal amount 
of Junior Subordinated Notes; (iv) 264,000 shares of Class 
A Common Stock for $665,280; and (v) 46,047 shares of 
Class A Common Stock to be issued in consideration of 
the purchase of Senior Notes and Senior Subordinated 
Notes. Applicants further state that the Insurance 
Company has offered one-half of this package of 
securities to the Fund on the same terms and conditions 
as those offered to the Insurance Company, and that the 
Fund has determined to invest only $3,166,320 in such 
securities (subject to the granting of the requested order) 
because of its own portfolio considerations. The Fund 
proposes to purchase the same classes of securities as 
the Insurance Company in proportion of one-fourth for 
the Fund and three-fourths for the Insurance Company, 
and to receive the Class A Common Stock issued in 
consideration of the purchase of Senior Notes and Senior 
Subordinated Notes in the same proportion. 


Applicants state that, pending receipt of a Commission 
order, the Insurance Company has committed to 
purchase for its general account the entire package of 
securities offered to it, subject to the obligation to make 
one-fourth of each class available to the Fund if the 
Commission so permits. Applicants represent that if a 
Commission order is issued after the closing of the direct 
placement, the Insurance Company will, as soon as 
practicable after receipt of such order, sell tothe Fund the 
$3,166,320 in securities which the Fund proposes to 
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acquire at the price paid for such securities by the 
Insurance Company (plus accrued interest), upon receipt 
by the Insurance Company of (i) the investment 
representations the Fund would have been required to 
give to the issuers has the Fund purchased the securities 
at the closing and (ii) an undertaking by the Fund to be 
bound by the terms and conditions subject to which the 
Insurance Company holds such securities . Applicants 
further represent that if the order they have requested is 
not issued within 45 days after the closing, the Fund will 
not purchase any of the securities from the Insurance 
Company unless such purchase is approved by the Board 
of Directors of the Fund, including a majority of the 
directors who are not “interested persons” of the 
Insurance Company. 


Applicants state that they do not own any other securities 
of Houdaille, Holdings, Acquisition or of any affiliates of 
such corporations, and that, to their knowledge, no 
affiliate of the Fund or the Insurance Company owns any 
securities of such companies or their affiliates. 


Section 2(a) (3) of the Act includes within the definition of 
the term “affiliated person” of an investment company, 
the investment adviser thereof. Section 17(d) of the Act 
and Rule 17d-1 thereunder, taken together, provide, in 
part, that it is unlawful for a affiliated person of a 
registered investment company, acting as principal, to 
effect any transaction in which such investment company 
is a joint participant, without the permission of the 
Commission. Rule 17d-1 provides, in part, that in passing 
upon applications for orders granting such permission, 
the Commission will consider (1) wether the participation 
of the investment company in such transaction on 
the basis proposed is consistent with the provisions, 
policies, and purposes of the Act, and (2) the extent to 
which such participation is on a basis different from or 
less advantageous than that of other participants. Section 
17(a) of the Act provides, in part, that it is unlawful for any 
afiliated person of a registered investment company 
knowingly to sell to such registered investment company 
any security or other property. Pursuant to Section 17 (b) 
of the Act, the Commission shall grant an application for 
an order exempting a proposed transaction from the 
provisions of Section 17(a) of the Act if evidence 
establishes that the terms of the proposed transaction, 
including the consideration to be paid or received, are 
reasonable and fair and do not involve overreaching on 
the part of any person concerned, and that the proposed 
' transaction is concerned and with the general purposes of 
the Act. 


Applicants submit that the proposed transaction is 
consistent with the policies of the Fund and with the 
provisions, policies and purposes of the Act, and will not 
be on a basis less advantageous to the Fund than to the 
Insurance Company. They state that in order to qualify as 
a “regulated investment company” pursuant to Section 
851 of the Internal Revenue Code, at least 50 percent of 
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the value of the Fund’s assets must be diversified in 
investments of issuers, of which the securities of no issuer 
can exceed 5 percent of the value of the Fund’s portfolio. 
Applicants further state that one-half of the package of 
securities offered to the Insurance Company (i) would ex- 
ceed 5 percent of the vaiue of the Fund’s portfolio and (ii) 
would be an amount too large for the Fund to be confident 
that such securities could be accommodated in the non- 
diversified half of the Fund's portfolio considering, among 
other things, the possibility of significant capital gains in 
the Common Stock. 


Applicants state that the Board of Directors of the Fund 
has determined to purchase that portion of the securities 
offered to the Fund which in the judgment of the Fund is 
appropriate in light of its portfolio constraints. Applicants 
further state that they each propose to pay the same unit 
price for the securities and purchase proportional 
amounts of each class of such securities, subject to the 
same terms and conditions. Applicants submit that the 
terms of the proposed sale of the securities by the 
Insurance Company to the Fund would be reasonable and 
fair and would not involve overreaching. They further 
submit that if the requested order is not granted, the Fund 
will not be able to participate in an attractive investment 
opportunity and will suffer disadvantage. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 25, 1979, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as tothe nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall ordera 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule. 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10755/July 3, 1979 


In the Matter of 


STEINROE CASH RESERVES, INC. 
150 South Wacker Drive 
Chicago, Illinois 60606 


(812-4479) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT. 


On June 5, 1979, a notice was issued (Investment 
Company Act Release No. 10720) of an application filed 
on May 23, 1979, by Steinroe Cash Reserves, Inc. 
(“Applicant”), an open-end, diversified, management 
investment company registered under the Investment 
Company Act of 1940 (“Act”), for an order pursuant to 
Section 6(c) of the Act exempting Applicant from the 
provisions of Rules 2a-4 and 22c-1 under the Act, to the 
extent necessary to permit Applicant to compute its price 
per share, for the purpose of effecting sales, redemptions 
and repurchases of its shares, to the nearest one cent ona 
share value of one dollar. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been 
filed, and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is apropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of 
Rules 2a-4 and 22c-1 under the Act, to the extent 
requested, be and hereby is, granted, effective forthwith, 
subject to the following conditions to which Applicants 
has consented: 


1. Applicant's Board of Directors, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Applicant’s investment adviser, undertakes (as a 
particular responsibility within the Board's overall duty of 
care owed to Applicant's shareholders) to assure, to the 
extent reasonably practicable, taking into account 
current market conditions affecting Applicant's 
investment objective, that Applicant's net asset value per 
share as computed for purposes of effecting sales, 
redemptions and repurchases of its shares, rounded to 
the nearest one cent, will not deviate from $1.00. 


2. Applicant will seek to maintain a dollar-weighted 
average portfolio maturity appropiate to its objective of 
maintaining a stable price per share, and Applicant will 
not (i) purchase an instrument with a remaining maturity 
greater than one year, or (ii) maintain a dollar-weighted 
average portfolio maturity in excess of 120 days. 


3. Applicant's purchases of portfolio investments will be 
limited to the following: 


a. Securities issued or guaranteed by the 
United States government. 


b. Obligations issued or guaranteed by 
agencies or instrumentalities of the United 
States government. 


c. Certificates of deposit and bankers’ 
acceptances of United States banks having 
total assets in excess of $1 billion and of 
foreign branches of such United States banks. 


d. Commercial paper at time of purchase 
rated Prime 1 by Moody's Investors Service, 
Inc. (“Moody's”), A-1 by Standard & Poor's 
Corporation (“S&P”) or, if unrated, issued or 
guaranteed by a corporation with outstanding 
debt rated Aa or better by Moody's or AA or 
better by S&P. 


e. Corporate notes, bonds, and debentures 
rated Aa or better by Moody’s or AA or better 
by S&P at time of purchase. 


f. Repurchase agreements pertaining to 
securities issued or guaranteed by the United 
States government or its agencies or 
instrumentalities, provided that such agree- 
ments are limited to transactions with 
financial institutions believed by Applicant’s 
investment adviser to present minimal credit 
risks. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10756/July 3, 1979 


In the Matter of 


TAX EXEMPT SECURITIES TRUST (SERIES 1 AND 
SUBSEQUENT NATIONAL AND STATE SERIES) 

c/0 Smith Barney; Harris Upham & Co. Incorporated 
1345 Avenue of the Americas 

New York, New York 10019 


(812-4329) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT EXEMPT- 
ING PROPOSED REINVESTMENT PROGRAM FROM 
THE PROVISIONS OF SECTION 22(d) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Tax Exempt Securities 
Trust (Series 1 and Subsequent National and State 
Series) (“Applicant”), a series of unit investment trusts 
organized under the laws of the State of New York and 
registered under the Investment Company Act of 1940 
(“Act”), filed an application on June 28, 1978, and amend- 
ments thereto on October 6, 1978, February 12, 1979, and 
May 11, 1979, for ah order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from the 
provisions of Section 22(d) of the Act to permit Applicant 
to offer its unitholders the opportunity to participate in the 
Tax Exempt Securities Trust Reinvestment Program 
(“Reinvestment Program”), pursuant to which a holder of 
ten or more units of a series of Applicant could elect to 
have monthly distributions with respect to such units 
automatically reinvested in units of Applicant created 
subsequent to the commencement of the Reinvestment 
Program without the payment of the sales charge 
customarily imposed on purchases of units of Applicant. 
All interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are summzar- 
ized below. 


Applicant states that it is a series of similar, but separate, 
unit investment trusts organized under the laws of the 
State of New York, and that 27 such series have been 
organized, including two Intermediate-Term Series 
whose portfolios contain obligations possessing shorter 
maturities (five to fifteen years) than the obligations 
contained in the portfolios of the other twenty five series. 
Applicant further states that Loeb Rhoades, Hornblower 
& Co., Smith Barney, Harris Upham & Co. Incorporated, 
Blyth Eastman Dillon & Co. Incorporated and Drexel 
Burnham Lambert Incorporated (“Sponsors”), serve as its 
sponsors, and that United States Trust Company of New 
York (“Trustee”) serves as trustee for all series of Appli- 
cant. 


According to the application: (i) the investment objective 
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of each series is tax-exempt income and conservation of 
capital through investment in a diversified portfolio of 
municipal bonds; (ii) each series is composed of not less 
than $3,000,000 principal amount of interest-bearing obli- 
gations deposited by the Sponsors with the Trustee; and 
{iii) the obligations included in a series portfolio must be 
obligations of states, counties, territories or munici- 
palities of the United States, or authorities or political 
subdivisions thereof, the interest on which would, in the 
opinion of bond counsel to the issuing governmental 
authority, be considered exempt from federal income tax, 
and which obligations are rated A or better by Standard 
and Poor's Corporation or Moody’s Investors Service, 
Inc., at the time of deposit. 


Applicant states that at the time of deposit of such obli- 
gations, the Sponsors receive redeemable units from the 
Trustee representing the entire ownership of the series 
(each individual unit representing a fractional undivided 
interest in the series) and that such units are then offered 
for sale to the public by the Sponsors. According to the 
application, the Trustee receives the interest and 
principal paid on the obligations held by each series and 
distributes amounts so received to the unitholders of the 
series on a monthly basis, net of expenses and less funds 
required for the redemption of units. Applicant represents 
that the Sponsors, although not obligated to do so, intend 
to maintain markets for the units of each of the series and 
to offer continuously to purchase such units at prices 
which may be expected to be higher than the otherwise 
applicable redemption prices. Units are offered by the 
Sponsor for sale to the public at a public offering price 
computed on the basis of the aggregate offering price of 
the obligations in the series portfolio, plus accrued 
interest and a sales charge, currently equal to 4 percent of 
the total public offering price. Following the initial public 
offering of a series, a sales charge of 5 percent of the total 
public offering price is currently applicable to units of 
such series resold by the Sponors. 


The application states that units of ownership in existing 
series represent fractional interests in the portfolios and 
are issued in the ratio of one unit for each $1,000 principal 
amount of obligations in the portfolio of a series. Appli- 
cant states that units of smaller denomination, including 
units representing fractional interests in a ratio of one unit 
for each $10 principal amount of obligations in the port- 
folio of the issuing series, will be issued for sale 
exclusively to participants in the Reinvestment Program, 
and that such units will be sold without the sales charge 
applicable to sales made to the general public. According 
to the application, (i) the Sponsors will be permitted to 
tender to the Trustee units of ordinary denomination of 
series which possess the capacity to issue units of rein- 
vestment denomination and receive units of reinvestment 
denomination in return, and (ii) when any person has 
acquired units of reinvestment denomination of a series 
which represent an undivided interest in such series equal 
to the interest of a unit of ordinary denomination, such 





holder may tender such units to the Trustee and receive a 
unit of ordinary denomination. 


According to the application, although the Sponsors 
intend to maintain markets for units of reinvestment 
denomination by continuously offering to purchase such 
units at prices based on the aggregate offering price of the 
obligatons in a series portfolio, plus accrued interest, in 
the event the Sponsors do not maintain a market for such 
units a unitholder desiring to dispose of such units may 
only be able to do so by tendering such units to the 
Trustee for redemption, on the same terms as units of 
ordinary denomination. 


Applicant proposes to provide unitholders of existing and 
future series the opportunity to participate in the 
Reinvestment Program. According to the application, a 
holder of ten or more units of a series of Applicant would 
be allowed to enroll in the Reinvestment Program at any 
time with respect to such units by delivering an authori- 
zation form to the Trustee. Applicant states that such 
authorization to reinvest distributions in units of series of 
Applicant will not extend to reinvestmentina series which 
materially differs from previous series and will be treated 
as being void for such series. Applicant further states that 
the descriptions of the Reinvestment Program provided to 
unitholders of Intermediate-Term Series will indicate that 
reinvestment will be made in series possessing portfolio 
securities with longer maturities than the securities con- 
tained in the portfolios of Intermediate-Term Series. 


According to the application, following enroliment by a 


unitholder in the Reinvestment Program, monthly 
distributions of interest and principal will be retained by 
the Trustee for the account of the unitholder and will be 
used quarterly by the Trustee to purchase from the 
Sponsors units, or fractions of units, of a series of 
Applicant created subsequent to the commencement of 
the Reinvestment Program (other than Intermediate- 
Term Series) on the fifteenth day of January, April, July 
and October (‘Reinvestment Months”) or, if any such day 
is not a business day for the Trustee, on the first business 
day thereafter. Applicant states that distributions 
reinvested through the Reinvestment Program will 
ordinarily be used to purchase units of reinvestment 
denomination and fractional units, but.that when such 
distributions equal or exceed the purchase price of a unit 
of ordinary denomination (normally approximately 
$1,000), reinvestment will be made in one or more units of 
ordinary denomination as well as such units of 
reinvestment denomination, or fractional units, as may be 
necessary to achieve a full reinvestment of such 
distributions. Applicant further states that units 
purchased on behalf of participants in the Reinvestment 
Program will be priced on the basis of the aggregate 
offering price of the obligations in the portfolio of the 
series to which the units relate, plus accrued interest on 
such obligations. The funds retained by the Trustee for 


reinvestment will be held in accounts which are non- 
interest bearing to unitholders, and will be available for 
use by the Trustee pursuant to normal banking 
procedures. 


Applicant states that there will be no sales charge 
imposed on purchases pursuant to the Reinvestment 
Program. However, the Trustee will charge each reinvest- 
ment account a quarterly fee of 1 percent of the amount 
reinvested in such quarter, up to a maximum fee of $2.50 
per quarter, for record keeping and other administrative 
services. Such fee will be withheld quarterly, and may be 
increased by the Trustee without the approval of partici- 
pants in the Reinvestment Program by amounts not 
exceeding proportional increases in consumer prices for 
services as measured by the United States Department of 
Labor's Consumer Price Index entitled, “All Services Less 
Rent” or, if such Index is no longer published, as 
measured by a similar index selected by the Trustee and 
the Sponsors. 


Applicant states that after a unitholder has enrolled in the 
Reinvestment Program, thé Trustee will open an account 
in that unitholder’s name and forward a confirmation of 
the opening of the account to the unitholder. Thereafter, 
whenever a transaction occurs in the account, the 
unitholder will receive a confirmation statement de- 
scribing the transaction. Whenever funds in the account 
are used to purchase new units, a prospectus relating to 
the new units will be mailed with the confirmation 
statement (within four business days following the 
fifteenth day of the Reinvestment Month or, if such day is 
not a business day for the Trustee, within four business 
days following the first business day thereafter). 
According to the application, within sixteen days from the 
date of purchase, a unitholder may notify the Trustee that 
he does not want to participate in the Reinvestment 
Program or does not want that particular purchase made. 
Absent such notification, a unitholder will be deemed to 
have accepted the purchase as of the purchase date and 
price indicated on the confirmation statement. Applicant 
states that in the case of a unitholder who rejects the 
purchase of units, the purchase will be rescinded as of the 
purchase date indicated on the confirmation statement, in 
which case the funds of the unitholder paid by the Trustee 
to the Sponsors on behalf of the unitholder for the 
purchase of such units will be delivered to the unitholder 
and the Sponsors will retain the ownership of the units. 
Applicant further states that after a purchase has been 
rejected by a unitholder, the Sponsor may dispose of the 
units either by sale to the public or by tender to the 
Trustee for redemption; any appreciation or depreciation 
in the price of such units will accrue exclusively to the 
Sponsors. 


Applicant represents that the Sponsors intend to offer a 
new series of Applicant at or near the beginning of each 
Reinvestment Month and that units of such series shall be 
made available for reinvestment. Applicant states that if 
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units of a new series are not available for purchase in a 
Reinvestment Month, the funds retained by the Trustee 
for reinvestment will be used to purchase units of series 
which permit the issuance of units of reinvestment 
denomination which have been reacquired by the 
Sponsors in the course of making a market for such units. 
Applicant further states that any series so used will: (i) 
have an anticipated remaining maturity of at least ten 
years; (ii) meet investment quality criteria at least as high 
as those applicable to the most recently created series of 
Applicant; and (iii) include only obligations of investment 
grade rating (BBB or better if rated by Standard & Poor's 
Corporation or Baa or better if rated by Moody's Investors 
Service, Inc.). Inthe event that there are no units available 
for purchase in a Reinvestment Month, funds 
accumulated by the Trustee for the Reinvestment 
Program will be distributed to unitholders. 


According to the application, a participant may withdraw 
from the Reinvestment Program at any time by giving 
written notice of such withdrawal to the Trustee. In cases 
where a participant does not give the ‘Trustee written 
notice of withdrawal at least five days prior to the first day 
of a Reinvestment Month, the participant will be deemed 
to have elected to participate in the Reinvestment 
Program with respect to the particular transaction occur- 
ring during that month, and the withdrawal from the 
Reinvestment Program will be effective for the next 
succeeding distribution following the Reinvestment 
Month. The application further states that the termination 
form will be provided with each confirmation statement. 


According to the application, withdrawal by a unitholder 
from the Reinvestment Program with respect to, or 
redemption or sale of, any reinvestment denomination 
units or fractional units of a series will constitute the with- 
drawal from the Reinvestment Program for all other 
reinvestment denomination units and fractional units of 
that series (but not of any other series) held by the unit- 
holder and the Trustee will be authorized to require the 
redemption of such withdrawn units. The application 
further states that if the Reinvestment Program should be 
terminated for any reason by the Sponsors or the Trustee, 
the Trustee will be authorized to require the redemption of 
all reinvestment denomination units and fractional units 
held by participants in the Reinvestment Program. 
Applicant states that changes in federal or state statutes 
or regulations which would prevent the creation of new 
series, or a determination by the Sponsors that they will 
not sponsor further series of the Trust, would be expected 
to result in the termination of the Reinvestment Program. 
Applicant further states that the Sponsors and the Trustee 
reserve the right to suspend, modify or terminate the 
Reinvestment Program at any time, and that all 
participants will receive notice of any such suspension, 
modification or termination. 


Section 22(d) of the Act provides, in pertinent part, that no 
registered investment company shall sell any redeemable 
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security issued by it to any person except either to or 
through a principal underwriter for distributon or at a 
current public offering price described in the prospectus, 
and, if such class of security is being currently offered to 
the public by or through an underwriter, no principai 
underwriter of such security and no dealer shall sell any 
such security to any person except a dealer, a principal 
underwriter or the issuer, except at a current public 
offering price described in the prospectus. As noted 
above, under the Reinvestment Program, Applicant 
proposes to sell its units without the sales charge 
customarily imposed. Thus, Applicant has requested an 
order, pursuant to Section 6(c) of the Act, exempting it 
from the provisions of Secton 22(d) of the Act to the extent 
necessary to permit the implementation of the Reinvest- 
ment Program. 


Section 6(c) of the Act provides, in pertinent part, that the 
Commission may, upon application, conditionally or un- 
conditionally exempt any person, security or transaction, 
or any class or classes of persons, securities, or trans- 
actions from any provisions of the Act or of any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


Applicant submits that the granting of the exemption it re- 
quests would benefit its unitholders and would not be 
inconsistent with the protection of investors or the 
purposes fairly intended by the policies and provisions of 
the Act. It states that the sales charge normally payable to 
the Sponsors by purchasers of units is intended to 
compensate the Sponsors for expenses incurred and 
efforts made in soliciting sales. Applicant notes that, 
although unitholders will be notified of the availability of 
the Reinvestment Program, the Sponsors will not conduct 
a sales campaign to solicit participation in the 
Reinvestment Program. Thus, Applicant submits that if 
units are sold through the Reinvestment Program with a 
sales load, the Sponsors would receive the sales load 
without having provided the services which justify its im- 
position. Applicant believes that elimination of the sales 
load with respect to the Reinvestment Program will permit 
unitholders to receive the benefit of the cost savings asso- 
ciated with sales of units made pursuant to the 
Reinvestment Program. 


Applicant states that the Reinvestment Program will 
generate additional costs for the Trustee, relating to 
additional record keeping and other administrative acti- 
vities, and submits that it is reasonable to require the 
participants to pay for these additional costs by means of 
the quarterly fee it proposes to charge. 


Applicant further submits that provisions must be made 
for the mandatory redemption of reinvestment 
denomination units and fractional units when such units 





are withdrawn from the Reinvestment Program or when 
the Reinvestment Program is terminated in order to 
prevent an increase in the expenses of series of the Trust 
resulting from the use of such series as vehicles for 
reinvestment. Applicant states that as long as the 
Sponsors are offering to purchase units of reinvestment 
denomination, the Sponsors will purchase reinvestment 
denomination units and fractional units of such series 
required by the Trustee to be redeemed by making 
payment therefor to the unitholder, which payment shall 
be no less than the amount such unitholder would have 
received from the mandatory redemption of such units by 
the Trustee. Applicant further states that units purchased 
by the Sponsors in this manner may be tendered to the 
Trustee for redemption, at the option of the Sponsors, 
provided that the Sponsors shall not receive for units so 
purchased a higher price than was paid for them, plus 
accrued interest. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than July 23, 1979, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as tothe nature of his 
interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall ordéra 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commisson’s 
own motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 
For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 16757/July 5, 1979 


OPPENHEIMER & CO., INC. 
One New York Plaza 
New York, New York 10004 


File No. 8-18333 
Investment Company Act of 1940 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 9(c) OF THE ACT AND ORDER OF 
TEMPORARY EXEMPTION PENDING DETERMINA- 
TION OF THE APPLICATION 


NOTICE IS HEREBY GIVEN that Oppenheimer & Co., Inc. 
(“Oppenheimer”) has filed an application pursuant to 
Section 9(c) of the Investment Company Act of 1940 (the 
“Act”) for an order exempting it, any person or company 
who is or in the future may become an affiliate of 
Oppenheimer and any person or company of which itis or 
in the future may become an affiliated person from the 
provisions of Section 9(a) of the Act and, without 
predjudice to the Commission's consideration of such 
application, has applied for an order of temporary 
exemption from Section 9(a) pending the Commission's 
determination of the application for permanent 
exemption. All interested persons are referred to the 
application on file with the Commission for a statement of 
the representations therein which are summarized below. 


Oppenheimer, is a broker-dealer, 90% of the capital stock 
of which is owned indirectly by Oppenheimer & Co., 
registered under the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”). It has acted or is now 
acting as principal underwriter of several investment 
companies registered under the Act and has acted, is now 
acting or may in the future act as depositors with respect 
to several unit investment trusts registered under the Act. 


In addition, certain persons affiliated with Openheimer 
have been and are now acting as officers or directors of 
investment companies registered under the Act, and 
certain companies affiliated with Oppenheimer have been 
and are now acting as investment advisers or principal 
underwriters for investment companies registered under 
the Act and as depositors with respect to several unit 
investment trusts registered under the Act. 


On July 5, 1979, the Commission commenced an action, 


’ pursuant to Sections 21(d) and (e) of the Exchange Act, 


against Ira J. Hechler (“Hechler”) and another person 
unrelated to Oppenheimer, alleging that they engaged in 
acts, practices and courses of business which constitute 
violations of Section 10(b) of the Exchange Act and Rule 
10b-5 promulgated thereunder. During the period 
covered by the compliant, Hechler was a consultant to 
Oppenheimer, allowed to use the title Director for Special 
Acquisitions and to use the facilities of Oppenheimer. 


Simultaneously with the commencement of the action, 
and without admitting or denying any of the allegations of 
the complaint, Hechler consented to the entry of a final 
judgement of permanent injuction, enjoining him from 
violating Section 10(b) of the Exchange Act and Rule 10b- 
5 promulgated thereunder. 
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Section 9(a) of the Act, insofar as is pertinent here, makes 
it unlawful for any person, or any company with which 
such person is affiliated, to act in the capacity of 
employee, officer, director, member of an advisory board, 
investment adviser, or depositor for any registered 
investment company, or principal underwriter for any 
registered open-end company, registered unit investment 
trust, or registered face-amount certificate company if 
such person is by reason of any misconduct enjoined by 
any court of competent jurisdiction from engaging in or 
continuing any conductor practice in connection with the 
purchase or sale of any security. 


Section 9(c) provides that upon application the 
Commission shall grant an exemption from the provisions 
of Section 9(a) either unconditionally or on an 
appropriate temporary or other conditional basis, if it is 
established that the prohibitions of Section 9(a), as 
applied to the applicant, are unduly or disproportionately 
severe or that the conduct of such person has been such 
as not to make it against the public interest or protection 
of investors to grant such application. 


Oppenheimer submits pursuant to Section 9(c) that the 
prohibitions of Section 9(a) of the Act, to the extent 
applicable by virtue of the entry of the consent judgement 
of permanent injunction against Hechler, would be 
unduly and disproportionately severe as applied to 
Oppenheimer and that the conduct of Oppenheimer has 
not been such as to make it against the public interest or 
protection of investors to grant this exemption. In support 
thereof, Oppenheimer represents that: 


(1) the regulated investment companies and 
unit investment trusts serviced by 
Oppenheimer, and by the persons and 
companies affiliated with Openheimer, did not 
participate in the conduct upon which the 
judgement of permanent injunction against 
Hechler was based. 


(2) under existing law and absent an 
exemption, Hechler would be unable to 
continue his association with Oppenheimer. 
Oppenheimer would like Hechler to continue 
his association and believes that Hechler has 
been punished sufficiently. Accordingly, 
Oppenheimer should not be placed in the 
position of having to disassociate itself from 
Hechler in order for it and persons and 
companies affiliated with it to maintain their 
relationship with the regulated investment 
companies and unit investment trusts. 


The Commission has considered the matter and finds 
that: 


(1) the prohibitions of Section 9(a) may be 
unduly or disproportionately severe as 
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applied to Oppenheimer in that the conduct of 
Oppenheimer has been such as not to make it 
against the public interest or protection of 
investors to grant the application by 
Oppenheimer for a temporary exemption from 
Section 9(a) pending determination of the 
application; and 


(2) in order to maintain the uninterupted 
services provided by Oppenheimer and its 
affiliates to the regulated investment 
companies and investment trusts involved, it 
is necessary and appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by 
the policy and provisions of the Act that the 
temporary order be issued forthwith. 


Accordingly, IT |S ORDERED, pursuant to Section 9(c) of 
the Act, that Oppenheimer, any person or company whois 
or in the future may become an affiliate of Oppenheimer 
and any person or company of which it is or in the future 
may become an affiliated person be and they are hereby 
temporarily exempted from the provisions of Section9(a) 
of the Act operative as a result of the entry of the 
injunction against Hechler, pending final determination 
by the Commission of Oppenheimer's application for an 
order exempting Oppenheimer, any person or company 
who is or in the future may become an affiliate of 
Oppenheimer and any person or company of which it is or 
in the future may become an affiliated person from the 
provisions of Section 9(a) operative as a result of the entry 
of such injunction. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than August 3, 1979 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact 
or law proposed to be controverted, or he may request 
that ne be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request shall be served personally or by mail (air mail if 
the person being served is located more than 500 miles 
from the point of mailing) upon Oppenheimer at the 
address set forth above and its counsel Weil, Gotshal & 
Manges, 767 Fifth Avenue, New York, New York 10022, 
attn. Dennis J. Block, Esq. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the request. 
At any time after said date, as provided in Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an 
order disposing of the application herein may be issued 
by the Commission upon the basis of the information 
stated in said application, unless an order for hearing 
upon said application shall be issued upon request or 
upon the Commission’s own motion. Persons who 





request a hearing or advice as to whether a hearing is 
ordered will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) and 
any postponement thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10758/June 29, 1979 


In the Matter of 


INSURED MUNICIPALS-INCOME TRUST 
INVESTORS’ CORPORATE-INCOME TRUST 
INVESTORS’ MUNICIPAL-YIELD TRUST 


INVESTORS’ GOVERNMENTAL SECURITIES-INCOME 
TRUST 


VAN KAMPEN SAUERMAN, INC. 


DAIN, KALMAN & QUAIL, INC. 

c/o VAN KAMPEN SAUERMAN, INC. 
208 South LaSalle Street 

Chicago, Illinois 60604 


(812-4226) 


ORDER AMENDING A PREVIOUS ORDER GRANTING 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT PURSUANT TO SECTION 6(c) OF 
THE ACT AND PERMITTING AN OFFER OF EXCHANGE 
PURSUANT TO SECTION 11 OF THE ACT. 


On June 6, 1979, a notice was issued (investment 
Company Act Release No. 10719) of an application filed 
on April 20, 1979, and amendments thereto on May 8, 
1979 and May 14, 1979, by Insured Municipals-income 
Trust, Investors’ Corporate-income Trust (the “Corporate 
Fund”), Investors’ Municipal-Yield Trust, Investors’ 
Governmental Securities-Income Trust, all registered 
under the Investment Company Act of 1940 (“Act”) as unit 
investment trusts (collectively referred to herein as the 
“Funds”), their sponsor, Van Kampen Sauerman, Inc., and 
a co-sponsor of the Corporate Fund, Dain, Kalman & 
Quail, Inc., requesting an order of the Commission 
amending an earlier order of the Commission dated 


November 28, 1978 (Investment Company Act Release 
No. 10498), which earlier order amended an order of the 
Commission dated October 17, 1978 (investment 
Company Act Release No. 10442), which order amended 
an order of the Commission dated January 31, 1978 
(Investment Company Act Release No. 10109). These 
orders pursuant to Section 6(c) of the Act exempted from 
the provisions of Section 22(d) of the Act the offer and 
sale of units of the Funds pursuant to a conversion option 
(the “Plan”), and pursuant to Section 11 of the Act 
permitted the Funds to offer their units at net asset value 
plus a fixed dollar sales charge under the Plan. 


The notice gave interested persons’ an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 11 of the 
Act, that the application for amendment of the 
Commission's order dated November 28, 1978, contained 
in Investment Company Act Release No. 10498, to the 
extent requested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 683/July 2, 1979 


In the Matter of 

RONALD B. DONATI, INC. 
(801-8609) 

RONALD B. DONATI 
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FINDINGS AND ORDER 
SANCTIONS 


iMPOSING REMEDIAL 


In these administrative proceedings under the Investment 
Advisers Act of 1940 (“Advisers Act”), respondents 
Ronald B. Donati, Inc. (“Donati, Inc.”), a Virginia 
corporation that has been registered with the 
Commission as an investment adviser pursuant to §203 of 
the Advisers Act since May 12, 1972 and respondent 
Ronald Baxter Donati (“Donati”), the president, director 
and sole shareholder of Donati, Inc., without admitting or 
denying the allegations contained in the Order for 
Proceedings, have submitted an offer of settlement which 
the Commission has determined to accept. 


On the basis of the Order for Proceedings and the offer of 
settlement, it is found that Donati, Inc. willfully violated 
and Donati willfully aided and abetted violations of §§204 
and 206(1), (2) and (4) of the Advisers Act and Rules 204-2 
and 206(4)-2 thereunder, as alleged in the Order for 
Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of settlement. 


Accordingly, IT 1S ORDERED that: 


A. Ronald B. Donati, Inc., be, and hereby is, suspended 
from being registered as an investment adviser for six (6) 
months and upon expiration of the suspension period, the 
registration withdrawal submitted by registrant will 
become effective;* and 


B. Ronald B. Donati be, and hereby is, barred from being 
associated with any investment adviser, except that 
Donati may be associated as an appropriately supervised 
securities salesman of a dually registered broker- 
dealer/investment adviser. 


The sanctions ordered herein shall become effective as of 
the date of this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








*Donati, Inc. filed with the Commission a withdrawal from 
registration on November 29, 1978. 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 684/July 5, 1979 


The Securities and Exchange Commission has ordered 
public administrative proceedings pursuant to Section 
203(f) of the Investment Advisers Act of 1940 (“Advisers 
Act”) against Don A. Long of Downingtown, 
Pennsylvania, a person formerly associated with a 
registered investment company. 


The proceedings are based upon the allegations by the 
Commission's staff that from September 1975 to 
December 1977: 


(1) Long violated and aided and abetted 
violations of the registration requirements of 
the Securities Act of 1933 (“Securities Act”) in 
that Long offered and sold securities in the 
form of interests in three investment clubs at a 
time when no registration statements were 
filed or were in effect with the Commission 
with respect to such securities; 


(2) Long violated and aided and abetted 
violations of the antifraud provisions of the 
Securities Act, Securities Exchange Act of 
1934 and the Advisers Act in the Long: 


(a) made unauthorized transfers of 
funds and securities from the accounts 
of advised clients without the consent or 
knowledge of such clients to the benefit 
of Long, his associates and affiliates; 
and 


(b) made untrue and _ misleading 
statements of material facts and failed to 
disclose material facts to advised clients 
concerning, among other matters, the 
handling, custody and control of 
advised clients’ funds and securities; 


(3) Long violated and aided and abetted 
violations of the books and records 
requirements of the Advisers Act and 


(4) Long was permanently enjoined by the 
United States District Court for the Eastern 
District of Pennsylvania from violating and 
aiding and abetting violations of the antifraud 
provisions of the Exchange Act and Advisers 
Act and books and records requirements of 
the Advisers Act. 





A-hearing will be scheduled to take evidence on the alle- 
gations of the staff and to afford the respondent an 
opportunity to present any defenses he may have. The 
purpose of the hearing is to determine whether the 
allegations are true and, if so, what, if any, remedial action 
would be appropriate. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 685/July 5, 1979 


Administrative Proceeding File No. 3-5788 


In the Matter of 


GALAXY INVESTMENT ADVISORY SERVICE, INC. 


(801-9191) 


Order Instituting Proceeding, Findings 
and Order Imposing Remedial Sanctions 


In anticipation of this proceeding, Galaxy Investment 
Advisory Service, Inc. (“Respondent”), an investment 
adviser registered with the Commission pursuant to 
Section 203 of the Investment Advisers Act of 1940 
(“Advisers Act”), solely for the purpose of this proceed- 
ing, has submitted an Offer of Settlement which the 
Commission has determined to accept. Without admitting 
or denying the findings herein, Respondent consents to 
the findings and sanctions set forth below. 


Accordingly, IT |S ORDERED that a proceeding pursuant 
to Section 203 of the Advisers Act be, and hereby is 
instituted. 


On the basis of this Order for Proceeding and the Offer of 
Settlement submitted by Respondent, it is found that:' 


(1) on September 15, 1978, the United States 
District Court for the Eastern District of 
Pennsylvania permanently enjoined 
Respondent from violating Sections 204 and 
‘206 of the Investment Advisers Act and 
Section 10(b) of the Securities Exchange Act, 
and Rule 10b-5 thereunder; 2 and, 





1 The findings herein are not binding upon any other 
Respondent named in these proceedings. 


2 Securities & Exchange Commission v. Galaxy 
Investment Advisory Service, Inc. et al., Civil No. 77-4431 
(E.D. Pa., 1977). Galaxy consented to the injunctions 
without admitting or denying the allegations of the 
Complaint. 


(2) Respondent willfully violated Sections 
5(a), 5(c) and 17(a) of the Securities Act of 
1933, Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder and Sections 204 and 
206 of the Investment Advisers Act, in 
connection with the offer and sale of 
securities in the form of interests in invest- 
ment clubs. 


In view of the foregoing, it is appropriate and in the public 
interest to accept the Offer of Settlement and impose the 
sanctions contained herein. 


Accordingly, IT IS ORDERED that the registration of Re- 


spondent as an investment adviser be, and it hereby is 
revoked. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8802/June 29, 1979 


SEC v. RICHARD L. CHATHAM, ET AL. (D. Utah, Civil 
Action No. C-78-0104) 


Robert H. Davenport, Administrator of the Denver 
Regional Office, and G. Gail Weggeland, Attorney-in- 
Charge of the Salt Lake Branch Office of the Securities 
and Exchange Commission, announced that the 
Honorable Aldon J. Anderson, Chief United States 
District Judge for the District of Utah, entered permanent 
injunctions against Darrell L. Nielsen, a Salt Lake City 
certified public accountant, on June 6, 1979, and against 
three Utah corporations, Chatham Corporation, Chatham 
Securities Corp., and ABC Mining Corp., on July 25, 1978, 
enjoining them, in substance, from violating the antifraud 
provisions of the federal securities laws. 


After an evidentiary hearing on May 3, 1978, the Court, on 
January 18, 1979, consolidated the motion for preliminary 
injunction against Darrell L. Nielsen with the request for a 
permanent injunction. The trial of the case was concluded 
on March 27, 1979; and, on June 6, 1979, the Court 
entered findings of fact and conclusions of law which 
were the basis for the permanent injunction against 
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Nielsen. The permanent injunctions against ABC Mining 
Corp. Chatham Corporation and Chatham Securities 
Corp. were entered pursuant to the Commission’s motion 
for default judgment. 


For further information, see Litigation Releases Nos. 8359 
and 8414. 





Litigation Release No. 8803/June 29, 1979 


S.E.C. v. SECURITY INTERNATIONAL CORPORATION, 
ET AL. (USDC, Dist. of ND, Southeastern Division, Civil 
Action No. A77-3063) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, announced that on June 18, 1979 the Honorable 
Paul Benson, Chief Judge United States District Court for 
the District of North Dakota, issued an order of perma- 
nent injunction enjoining Gorman King, Sr. of Bismarck, 
North Dakota from, among other things, violating Section 
14(d) of the Securities Exchange Act of 1934, as amended, 
(Exchange Act), and Commission rules and regulations 
thereunder. 


On November 22, 1977 the Commission filed a civil action 
in the North Dakota District Court naming Gorman King, 
Sr., among others, as a defendant. The Commission's 
Complaint alleged, among other things, that the named 
defendants engaged in conduct in violation of certain pro- 
visions of the Exchange Act during competing tender 
offers for the securities of Security International Cor- 
poration. 


The Order issued by the Court pursuant to King’s 
consent, without admitting or denying the allegations of 
the Complaint, in substance, enjoins King (1) from 
violating Section 14(d) of the Exchange Act, a provision 
which requires the filing of statements disclosing certain 
information regarding tender and exchange offers, and 
(2) while making or participating in a cash tender offer or 
exchange offer for the equity securities of Security Inter- 
national Corporation, or the equity securities of any other 
issuer from directly or indirectly, purchasing or making 
any arrangement to purchase such securities otherwise 
than pursuant to such tender offer or exchange offer, from 
the time such tender offer or exchange offer is publicly 
announced or otherwise made known to holders of the 
securities to be acquired until the expiration of that 
period, including any extensions thereof, during which 
securities tendered pursuant to such tender offer or ex- 
change offer made by the terms of such offer may be 
accepted or rejected, unless the Securities and Exchange 
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Commission, upon written request or upon its own 
motion exempts such transaction or transactions either 
unconditionally or on specified terms or conditions. 


For further information see Litigation Release Nos. 8206, 
8498 and 8513. 





Litigation Release No. 8804/June 29, 1979 


U.S. v. JOHN F. ARENS 
(U.S.D.C., E.D. of Pa., Criminal No. 79-154) 


Peter Vaira, United States Attorney for the Eastern District 
of Pennsylvania and Paul F. Leonard, Administrator of the 
Washington Regional Office, announced that on June 22, 
1979, the federal grand jury in Philadelphia, Pennsylvania 
returned a fifteen count indictment against John F. Arens 
of Fayetteville, Arkansas, formerly of McLean, Virginia. 


The indictment charges the defendant with twelve counts 
of mail fraud and three counts of violations of the anti- 
fraud provisions of the Securities Act of 1933 in connec- 
tion with his offer and sale of over two million dollars 
worth of Harbinger Oil Corporation oil and gas well 
interests to over 800 investors. The indictment alleges that 
the defendant sold interests to investors in fifteen oil and 
gas wells but failed to drill six of said wells, for which over 
$800,000 of investor funds had been received. The 
indictment also alleges that the defendant used investor 
monies for his personal benefit without approval by said 
investors. Among other things, it is alleged that investor 
monies were used to form an airline charter company. 


For further information see Litigation Release Nos. 7020, 
7024, 7213 and SEA Release Nos. 13000, 13494 and 13838. 





Litigation Release No. 8805/June 29, 1979 


U.S. v. L. BLAINE LILJENQUIST, (U.S.D.C., E.D.Va., 
Criminal No. 79-86-A) 


Justin W. Williams, Acting United States Attorney for the 
Eastern District of Virginia, and Paul F. Leonard, Adminis- 
trator of the Washington Regional Office of the Securities 
and Exchange Commission, announced that on June 15, 
1979, L. Blaine Liljenquist (Liljenquist) was sentenced in 
the U.S. District Court for the Eastern District of Virginia, 





Alexandria Division, as a result of his conviction on a 
charge of violating the registration provisions of the 
securities laws. The Honorable Albert V. Bryan, Jr., Chief 
Judge, pronounced sentence at two years imprisonment, 
execution of which is to be suspended, and Liljenquist is 
to be placed on probation for two years. Conditions of 
probation were set as Liljenquist’s uniform good behavior 
and adherence to all federal, state and local laws. Judge 
Bryan also restricted Liljenquist from any direct or 
indirect participation in securities transactions for the 
period of his probation. 


A federal grand jury sitting in Alexandria had returned a 
four count indictment against Liljenquist on May 9, 1979, 
charging him with one count of securities fraud, one 
count of conspiracy to violate the securities registration 
laws, and two counts of sale and delivery of unregistered 
securities. On motion of the United States Attorney, the 
court dismissed three of the counts in light of Liljenquist’s 
plea of guilty to the single registration violation. 


The charges centered around the sale and delivery of un- 
registered common stock of Research Homes, Inc., a 
now-defunct real estate sales and development company. 
Liljenquist’s sentencing follows the conviction and 
sentencing of three other idividuals on similar charges of 
selling unregistered securities of that company. 


For further information, see Litigation Releases Nos. 
7684, 8676, 8711, 8712, 8749. 





Litigation Release No. 8806/July 2, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
AMERICAN FINANCIAL CORPORATION, et al. (United 
States District Court for the District of Columbia, Civil 
Action No. 79-1701) 


The Securities and Exchange Commission today 
announced the filing of a Complaint in the United States 


District Court for the District of Columbia’ seeking in- 
junctive and other equitable relief against American 
Financial Corporation (“AFC”), Carl H. Lindner 
(“Lindner”), President, Chairman of the Board and 
controlling shareholder of AFC, Charles H. Keating, Jr. 
(“Keating”), former Executive Vice President and Director 
of AFC, and Donald P. Klekamp (“Klekamp”), former 
Director of an AFC subsidiary, alleging violations of the 
antifraud provisions of the Securities Act of 1933 (“Secu- 
rities Act”) and the Securities Exchange Act of 1934 (“Ex- 
change Act”), and the reporting and proxy provisions of 
the Exchange Act. AFC, with headquarters in Cincinnati, 
Ohio, is a diversified financial holding company whose 
principal subsidiaries engage in the business of banking, 
writing property and casualty insurance, savings and 
loan, and leasing. As of December 31, 1978, AFC and its 
subsidiaries had total assets and approximately $2.9 
billion and shareholders’ equity of $265 million. 


The Commission further announced that simultaneously 
with the filing of the Complaint the Court entered Final 
Judgments of Permanent Injunction enjoining each of the 
defendants from violations of the anti-fraud provisions of 
the Securities Act and the Exchange Act, and the 
reporting and proxy provisions of the Exchange Act. The 
District Court also ordered the defendants to comply with 
their undertakings, and ordered AFC to perform certain 
acts, as more fully described below. The defendants con- 
sented to the entry of the Final Judgments of Permanent 
Injunction and Orders without admitting or denying the 
allegations in the Commission’s Complaint. 


Allegations in the Complaint 


According to the Complaint, Lindner and Keating, from 
approximately 1972 through 1976, caused, authorized 
and/or permitted The Provident Bank (“Provident”), 
AFC's 99.9% owned and unconsolidated subsidiary, to 





‘In arelated matter, the Commission* also announced the 
institution of administrative proceedings with respect to 
Keating, Muething & Klekamp (“KMK”), a Cincinnati, 
Ohio law firm which rendered substantial legal services to 
AFC and its subsidiaries pursuant to Rule 2(e) of the 
Commission's Rules of Practice. Simultaneously with the 
institution of these proceedings, the Commission 
accepted an Offer of Settlement from KMK and ordered 
compliance with certain undertakings contained in the 
Offer of Settlement. KMK submitted its Offer of 
Settlement without admitting or denying the facts, 
findings or conclusions of the Commission. 


*Commissioner Karmel dissented from, and Chairman 
Williams concurred specially with, the Findings and Order 
of the Commission and issued opinions with respect to 
their positions. 
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make loans of substantial amounts of money to officers 
and directors of AFC and to other persons associated with 
AFC, its subsidiaries, Lindner or Keating, on terms which 
were preferential in that the majority of the loans were not 
collateralized and were made without the detailed 
information and scrutiny normally involved in loans by 
Provident to unrelated borrowers. The Complaint further 
alleged that as the financial condition of the borrowers 
deteriorated from 1973 through 1976, Provident extended 
such persons new loans to enable them to, among other 
things, pay interest on their loans from Provident and 
service other debt from unrelated lenders; renewed short- 
term promissory notes on matured loans; and did not 
make demands for payment on demand loans. 


The Complaint also alleged that during 1972, Lindner and 
Keating caused American Financial Leasing & Services 
Co. (“AFLS”), and AFC consolidated subsidiary which 
filed reports with the Commission, to advance approxi- 
mately $1.7 million which was used to purchase AFC 
common stock inthe open market for Kiekamp, who wasa 
director of AFLS at the time, and was devoting substantial 
efforts to the business affairs of AFC subsidiaries at the 
time. This amount was reduced to approximately $1.1 
million by subsequent sales of such securities. According 
to the Complaint, Klekamp initially understood that 
approximately $600,000 would be so advanced, and upon 
subsequently learning of the excess advances, he did not 
object or raise questions. In the latter part of May 1974, 
after Klekamp questioned (apparently for the first time) 
his obligation to AFLC for the funds advanced to him, and 
expressed concern over his poor financial condition, 
Lindner and Keating agreed to relieve Kiekamp of his ob- 
ligation to AFLC, and in or about December 1975, the 
securities purchased with the funds advanced by AFLC 
were transferred from Klekamp to AFC in exchange for 
AFC's cancellation of Klekamp’s loan. The market value of 
the securities transferred to AFC was approximately 
$680,000 as of the end of May 1974, when Lindner and 
Keating relieved Klekamp of the obligation to AFLS, and 
approximately $442,000 as of December 1975, when the 
securities were transferred to AFC. AFLS omitted to dis- 
close the loans to Klekamp, and the facts and 
circumstances concerning the loans, in a Registration 
Statement filed with the Commission during 1972. 
Further, AFLS, while disclosing that loans to Kliekamp had 
been made, omitted to disclose the facts and 
circumstances concerning the extensions of the loans in 
their Annual Reports on Form 10-K filed with the Com- 
mission for each of the years ended December 31, 1972 
through 1974. Finally, AFC and AFLS falsely reported in 
their filings with the Commission for the year ended 
December 31, 1975, that of the outstanding balance of ap- 
proximately $1,326,000 owed by Klekamp as of December 
1975, $1,079,000 had been collected and $247,000 had 
been written off as a loss. 


The Complaint further alleged that Lindner and Keating 
caused, authorized and permitted AFLS and Provident to 
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purchase approximately $3 million in “out of area” loans, 
the majority of which were to AFC or Lindner related 
parties, from a bank owned by an investment company 
which was owned and controlled by Lindner and one of 
his brothers. An unrelated party had agreed to purchase 
the Lindner owned bank, but with the condition that the 
“out of area” loans be removed. The purchase of such 
loans by AFLS and Provident was for the purpose of 
enabling the bank sale transaction to be consummated. 
Neither AFC nor AFLS disclosed any of the facts or 
circumstances concerning this related party transaction 
in their filings with the Commission. 


The Complaint further alleged that AFC omitted to dis- 
close in various filings with the Commission the amounts 
and nature of the events resulting in bonus payments of 
approximately $250,000 in 1975 to a director of AFC. 


The Complaint further alleged that Lindner and/or 
Keating caused, authorized and/or permitted AFC and/or 
its subsidiaries to: (a) pay to a Lindner-owned company 
approximately $500,000 as that company’s share of the 
profits realized upon the sale of two airplanes owned by 
AFLS and leased to that company; (b) exchange AFC 
securities between AFC on the one hand, and Lindner’s 
sister and an officer and director of several AFC sub- 
sidiaries on the other hand, without disclosing that the 
securities exchanged had been valued at their average 
market prices over a 30-day period which had elapsed 
before the date when AFC and the other persons formally 
and finally agreed upon the terms of such exchange; (c) 
pay money to banks owned by Lindner and one of his 
brothers, or formerly owned by them and which 
participated with AFC subsidiaries in an equipment lease, 
pursuant to an agreement and a guarantee in connection 
with the equipment lease, which payment exceeded the 
amount due to such banks by virtue of their participa- 
tions; (d) buy property at its fair market value from 
Lindner’s sister and an officer and director of several AFC 
subsidiaries; (e) have Provident extend loans to a group of 
persons unrelated to AFC or its subsidiaries which en- 
abled such persons to purchase a bank owned by Lindner 
and one of his brothers; (f) have Provident purchase a 
loan extended by an unrelated bank to an unrelated 
borrower, in response to the unrelated bank’s assertion 
that Provident was legally responsible for the loan, and in 
exchange for such unrelated bank extending loans to two 
officers and directors of AFC to allow them to reduce their 
loans at Provident, which reductions had been requested 
by state and federal bank examiners; (g) have Provident 
loan money to a borrower to purchase AFC securities 
from Lindner and one of his brothers; (h) have AFC 
maintain for one-month a $3 million interest free deposit 
in a demand deposit account maintained by a Lindner- 
owned bank at Provident; (i) have Provident guarantee, 
without charge, loans extended by unrelated banks to 
Keating and trusts established by Linder and one of his 
brothers for the benefit of their children; and (j) have 
Provident maintain compensating balances with an 





unrelated lender for the purpose of such lender extending 
loans to officers and directors of AFC and its subsidiaries. 


Relief Ordered by the Court 


As already discussed, the Court enjoined AFC, Lindner, 
Keating and Klekamp from violations of Section 17(a) of 
the Securities Act and Sections 10(b), 13(a) and 14(a) of 
the Exchange Act. In addition, Lindner undertook to pay 
$1,400,000 to AFC with respect to the matters alleged in 
the Commission's Complaint or related matters and to 
vote all AFC common stock under his control in favor of 
the amendments to AFC's by laws with respect to the 
duties described below concerning AFC's audit 
committee. The Court ordered Lindner to comply with 
these undertakings. 


The District Court ordered AFC to establish and maintain 
an audit committee of its Board of Directors consisting of 
at least two directors not having any business affiliations 
with AFC or its subsidiaries, and to amend and correct its 
prior filings with the Commission pursuant to Section 
13(a) of the Exchange Act with respect to the matters 
alleged in the Commission's Complaint. The Court further 
ordered AFC to comply with its undertaking to maintain at 
least two Directors not having any business affiliations 
with AFC or its subsidiaries on its seven person Board of 
Directors. The Court also ordered AFC to comply with its 
undertakings to amend its by-laws to define the duties of 
the audit committee which will include a variety of matters 
concerning the accounting practices and procedures of 
AFC and its subsidiaries; annual and periodic financial 
statements of AFC issued or filed with the Commission; 
selection of AFC’s independent auditors and reviews of 
their audits; involvement of AFC’s independent auditors; 
review of existing related party loans, other extensions of 
credits, and other on-going business transactions; and 
review of future related party loans, extensions of credit, 
and other business transactions. 





Litigation Release No. 8807/July 2, 1979 


S.E.C. v. PAUL HAMILTON, JR., ET AL. (C.A. No. 79- 
1704) (D.D.C., 7/2/79) 


The Securities and Exchange Commission announced 
today the filing of a civil injunctive action in the United 
States District Court for the District of Columbia arising 


from the Commission's nonpublic investigation /n the 
Matter of ISC Financial Corporation et al.' 


The Complaint 


The Commission today filed a civil injunctive action in the 
United States District Court for the District of Columbia, 
naming as defendants Paul Hamilton, Jr., (“Hamilton”), 
the former president, chief executive officer and formerly 
a director of ISC; Robert L. Hamann (“Hamann”), former 
vice-president, secretary and general counsel of ISC; C. 
Robert Barton (“Barton”), a former vice-president and 
director of ISC; and Keith L. Lindblom (“Lindblom”), 
currently a vice-president and the chief financial officer of 
ISC. The Commission’s Complaint accuses the 
defendants of committing violations of the antifraud and 
reporting provisions of the federal securities laws. 


Hamilton, Hamann and Barton, without admitting or 
denying the allegations in the Commission’s Complaint, 
have agreed to settlements in which they have each 
consented to the entry of a Final Judgment of Permanent 
Injunction and other Equitable Relief. Lindblom, without 
admitting or denying the allegations of the Commission's 
Complaint, has consented to the entry of a Final Consent 
Order and Judgment barring him from any violations of 
certain provisions of the federal securities laws in 
connection with the securities of ISC. 


Reinsurance 


Hamilton, Hamann and Barton are named in connection 
with ISC’s failure to disclose in a 1976 registration 
statement (for $12 million in $500 face amount junior 
subordinated notes) and the company’s 1976 annual 
report on Form 10-K (“1976 10-K”) material facts 
regarding the operations of ISC’s insurance subsidiary, 
Old Securities Life Insurance Company (“Old Security”). 
In addition, the Complaint charges Hamilton and Barton 
in connection with ISC’s issuance of false and misleading 
financial statements in its 1976 10-K as a result of the 
failure to provide for material reinsurance related losses 





'1ISC Financial Corporation (“ISC”) is a holding 
company located in Kansas City, Missouri. ISC is 
currently operating pursuant to Chapter XI of the 
Bankruptcy Act. Prior to bankruptcy, ISC’s subsidiaries 
were engaged in the insurance, savings and loan and 
consumer finance businesses. 


The Commission today also announced the filing of a 
proceeding pursuant to Rule 2(e) of the Commission's 
Rules and Practice, /n the Matter of Martin E. Davis, which 
is related to the civil injunction action described above. 
See Accounting Series Release No. 267. 
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that had arisen as of April 30, 1976, the close of ISC’s fiscal 
year. 


The Complaint alleges that Old Security was engaged ina 
reinsurance practice known as “fronting” under which 
Old Security, which was licensed to do business in 
fortynine states and the District of Columbia, entered into 
“coinsurance” or “reinsurance” agreements with certain 
other insurance companies which were generally 
unlicensed to do business in most jurisdictions.? The 
Complaint alleges that under these arrangements Old 
Security ceded or reinsured all or substantially all of the 
risks insured pursuant to each contract into the particular 
reinsurer with which it was dealing. In return for lending 
its name and its widespread access to insurance markets 
to these various companies, Old Security received a 
ceding commission or fee. It is alleged that under these 
fronting arrangements the reinsurers produced or 
developed the insurance business which was written in 
Old Security’s name and for which Old Security at all 
times retained the primary and ultimate liability to the 
policy holders. 


The Complaint alleges that, as a result of the 
mismanagement, diversions and misappropriations of 
millions of dollars of insurance premium funds by the 
reinsurers, Old Security lost over $18 million. The 
Complaint alleges that Old Security failed to establish 
reasonable controls, safeguards and business practices 
in the conduct of Old Security's reinsurance business. 


The Complaint alleges that there was no disclosure in 
ISC’s 1976 10-K or the registration statement for the 
issuance of the subordinated notes of the existence of Old 
Security's fronting arrangements and the substantial 
volume of insurance business being written by Old 





2 Most prominent among these reinsurers were several 
companies controlled by Joseph Hauser (“Hauser”) of 
Beverly Hills, California, and his associates. On 
December 2, 1976, Hauser and his associates were 
enjoined from violating various provisions of the 
securities laws for conduct arising out of their control of 
several of these reinsurers, including their activities with 
respect to contractual arrangements with Old Security 
described in today’s Complaint. S.E.C. v. National Pacific 
Corporation, et al., C.A. No. 76-1784 (D.D.C. 1976). 


Recently, in connection with these matters, Hauser 
pleaded guilty in United States District Court for the 
District of Arizona to one count under the Racketeer 
Influenced and Corrupt Organizations Statute (“RICO”), 
one count of conspiring to violate RICO, and one count of 
receiving and disbursing stolen property through 
interstate commerce. 
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Security pursuant thereto. In addition, the Complaint 
charges that neither ISC’s 1976 10-K nor the registration 
statement disclosed the manner in which this reinsurance 
business was being conducted by Old Security or the 
material facts surrounding Old Security's dealings with 
the reinsurers, including, among other things, the 
following: 


a) The absence of reasonable controls, 
safeguards and business practices in the 
conduct of Old Security’s reinsurance 
business; 


b) the failure to evaluate and review many of 
the underwriting decisions which were made 
by the reinsurers; 


c) the failure to exercise control over the 
premium and claims accounts and the failure 
to insure that adequate reserves against future 
claims were established and maintained; 


d) the diversion and misappropriation of 
substantial sums of premium funds by 
principals of the reinsuring companies; and 


e) the risk of financial harm posed to both 
ISC and Old Security as a result of the manner 
in which the reinsurance business of Old 
Security was conducted. 


The Complaint alleges that the defendants Hamilton, 
Hamann and Barton, became aware during the spring of 
1976 of some questionable practices by the reinsurers 
and determined to try to remove Old Security from the 
reinsurance business with Hauser’s companies. The 
Complaint further alleges that no disclosure of the 
difficulties Old Security was having was made in either 
ISC’s 10-K (filed July 29, 1976) or its 1976 registration 
statement. Sales of the junior subordinated notes 
continued through August 31, 1976. 


Other Violations 


The Complaint also alleges that ISC had reportedly 
adopted a plan to dispose of certain of its subsidiaries in 
fiscal year 1976 and had thus classified these operations 
as discontinued in the financial statements contained in 
the 1976 10-K and the Series ‘E’ registration statement. 
The Complaint charges that Hamilton failed to disclose in 
both documents that, among other things, ISC did not 
plan to dispose of its most substantial subsidiary, ISCO 
Manufacturing Company, Inc. (“ISCO”), in fiscal year 
1977, but that ISC’s disposal plan was contingent upon 
ISCO’s operations becoming profitable. The Complaint 
further charges and that ISC’s presentation of this 
subsidiary’s operations as discontinued was inconsistent 
with generally accepted accounting principles. 





The Complaint also alleges that Hamilton and Lindblom 
failed to cause ISC to disclose in a Quarterly Report on 
Form 10-Q filed with the Commission on April 7, 1977, 
that, by March of 1977 ISC had determined to continue to 
operate ISCO and that any sale of ISCO, at that time, 
would have resulted in a loss of approximately $1 million. 


The Complaint further charges that Hamilton, Hamann 
and Lindblom failed to cause ISC to disclose in a 
Quarterly Report on Form 10-Q for ISC’s third quarter of 
1977, the liquidity and cash flow problems facing ISC by 
April of 1977, approximately five months prior to the time 
ISC filed’ a voluntary petition under Chapter 11 of the 
Federal Bankruptcy Act. According to the Complaint, 
ISC’s sale in March of 1977, of the assets of its consumer 
finance subsidiary for $137.9 million, was occasioned in 
part by the critical cash flow and liquidity needs of ISC. 
The Complaint states that in spite of the sale of these 
assets, ISC failed to disclose that it expected a cash 
deficiency would still exist in the company as of April 30, 
1977. Hamilton, Hamann and Lindblom are also charged 
with a violation of the securities laws as a result of ISC’s 
failure to file in a timely manner its annual report on Form 
10-K for 1977. 





Litigation Release No. 8808/July 2, 1979 


UNITED STATES OF AMERICA v. RICHARD T. 
SCHINDLER, et al. (C.D. Cal. CR. 79-0023) 


Leonard H. Rossen, Regional Administrator of the 
Securities and Exchange Commission’s Los Angeles 
Regional Office and Andrea Sheridan Ordin, United 
States Attorney for the Central District of California, 
announced that on May 15, 1979, after a two week 
trial, a federal jury in Los Angeles, California, 
returned a guilty verdict against Richard T. Schindler 
of Honolulu on all 17 counts of an indictment which 
charged Schindler with various violations of federal 
law including wire fraud and conspiracy to obstruct 
justice arising out of a purported investment program 
originally based in Newhall, California and later 
moved off-shore to Saint Vincent, West Indies. 
Approximately 1700 investors were defrauded of 
approximately $12 million. 


On June 4, 1979 the Honorable William Matthew 
Byrne, U.S. District Judge sentenced Schindler to 
nine years incarceration and fined him $30,000 as 
punishment for these offenses. 


Four other persons indicted with Schindler on January 
11, 1979 had earlier pled guilty to charges also arising 


from this matter. Patty Molgaard of Thousand Oaks, 
California pled guilty to perjury before the grand jury 
and obstruction of justice. Her husband Larry 
Molgaard pled guilty to perjury before the Securities 
and Exchange Commission and obstruction of justice. 
Barbara Smith of Thousand Oaks, California, pled 
guilty to obstruction of justice and perjury before the 
grand jury. John T. Bridston of Ventura, California 
pled guilty to the sale of unregistered securities. 


On June 4, Judge Byrne imposed five year prison 
terms on these four defendants but suspended those 
sentences and granted them probation. Patty 
Molgaard was fined $5,000 and ordered to perform 400 
hours of community service. Larry Molgaar received 
the same fine and 250 hours of community service. 
Smith was fined $10,000 and ordered to perform 300 
hours of community service and Bridston was also 
fined $10,000 and ordered to perform 300 hours of 
community service. 


Dennis Wayne Meredith of Los Angeles was also 
charged with perjury before the grand jury. A trial on 
Stipulated facts was held as to that charge on May 5, 
1979 before Judge Byrne. As of June 14, 1979 no 
Decision has been rendered in that action. 


On August 30, 1978, the Commission filed suit 
seeking injunctive and other relief against Schlindler 
and others in connection with this purported 
investment program. The Commission obtained 
permanent injunctions against all defendants and 
orders that they account for the money raised in their 
fraudulent investment programs. (LR-8674) (LR-8660). 





Litigation Release No. 8809/July 2, 1979 


SEC v WILLIAM H. CROSSMAN, et al. 
N.D. Illinois, Eastern Division, Civil 
79C-2550 


Action No. 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of Securities and Exchange Commis- 
sion, announced that on June 20, 1979, the Commis- 
sion filed a complaint in the United States District 
Court for the Northern District of Illinois, Eastern 
Division, seeking injunctive relief against William H. 
Crossman (Crossman) of Crystal Lake, Illinois, William 
H. Crossman and Associates (Crossman and 
Associates) of Crystal Lake, Illinois, a sole proprietor- 
ship, and Norman M. McDougall, Jr., of Wayne, 
Illinois, alleging violations of the anti-fraud provisions 
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and municipal broker-dealer registration provisions of 
the Federal securities laws. 


The Commission’s complaint alleges that the 
defendants made misrepresentations and omitted to 
state material facts in connection with the offer and 
sale of three separate offerings of bonds of the 
Hanover Park Park District (Park District) of Hanover 
Park, Illinois. The complaint alleges that the 
defendants falsely represented that a new recreational 
complex would be built by the Park District from the 
funds obtained in the sale of its bonds which complex 
would contain ice skating and ice hockey facilities; 
that earnings and revenue and debt service coverage 
would come from the ice skating and ice hockey 
facilities. 


The complaint further alleges that the defendants 
omitted to disclose that the construction of the ice 
skating facility had been completely abandoned; that 
the construction of the ice hockey facility would be 
constructed sometime after the completion of the 
recreational complex. 


The complaint further alleges that in the offer and sale 
of one of the three bond issues, the defendants failed 
to disclose that the bonds were issued and sold in a 
two-step process to circumvent an Illinois statute 
limiting the interest which a municipal issuer could pay 
on its bonds. 


Finally, the complaint alleges that after December, 
1975, Crossman and Crossman and Associates failed 
to register as municipal broker-dealers, in violation of 
the Securities Exchange Act of 1934. 





Litigation Release No. 8810/July 2, 1979 


SEC v. GARY R. PARO, el al., 79 Civil 70 (N.D.N.Y.) 
(HGM) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange Com- 
mission, announced that, on May 14, 1979, a Final 
Judgment of Permanent Injunction was entered by 
consent of defendants. Gary R. Paro (“Paro”) and 
National Mail Order Consultants, Inc. (“NMOC”). The 
order, signed by the Honorable Howard G. Munson, 
United States District Judge for the Northern District of 
New York, enjoined defendants Paro and NMOC from 
violating the registration and anti-fraud provisions of 
the federal securities laws. In addition, Judge Munson 
ordered disgorgement of funds received by defendants 
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Paro and NMOC from the sale of co-op advertisements 
and appointed an Escrow Agent to administer the dis- 
gorgement. Defendants Paro and NMOC consented to 
the entry of the permanent injunction without 
admitting or denying the allegations of the 
Commission’s Complaint. 


On April 10, 1979, Judge Munson signed a Default 
Judgment of Permanent Injunction against defendants 
Donald R. Haberle and Raymond W. Ackerman, 
enjoining them from violations of the registration and 
anti-fraud provisions of the federal securities laws. 


On June 15, 1979, the remaining defendant, Richard L. 
Carter, consented to the entry of a Final Judgment of 
permanent Injunction, without admitting or denying 
the allegations set forth in the Commission’s Com- 
plaint, which enjoined him from violating the registra- 
tion and anti-fraud provisions of the federal securities 
laws. 


For further information see Litigation Release No. 
8744. 





Litigation Release No. 8811/July 5, 1979 


SECURITIES AND EXCHANGE COMMISSION v. IRA J. 
HECHLER AND MURRAY HIRSCH (United States 
District Court for the District of Columbia, Civil Action 
No. 79-1729) 


The Securities and Exchange Commission announced 
today that the United States District Court for the 
District of Columbia permanently enjoined Ira J. 
Hechler (“Hechler”) and Murray Hirsch (“Hirsch”) from 
violations of the anti-fraud provisions of the Securities 
Exchange Act of 1934. The Court also ordered certain 
other equitable relief. Hechler, who resides in Roslyn 
Heights, New York, is aconsultant allowed to use the 
title of Director of Special Acquisitions for 





Oppenheimer & Co., Inc. (“Oppenheimer”)! a New 
York broker-dealer. Hirsch, who resides in Great Neck, 
New York, is Hechler’s brother-in-law. The two 
defendants consented to the entry of Final Judgments 
of Permanent Injunction against them without 
admitting or denying the allegations in the Commis- 
sion’s Complaint, which was also filed today. 


The Complaint alleges that during the course of 
negotiations on behalf of Oppenheimer & Co. and 
others with a number of publicly-held companies 
regarding proposed sale of assets transactions, which 
were to include issuer tender offers at substantial 
premiums over the market prices of the securities of 
the companies, Hechler engaged in substantial trading 
in securities of certain of those companies while in 
possession of material, non-public information 
without disclosing such information. The non-public 
information concerned various aspects of the business 
and operations of such companies or the existence and 
status of negotiations for, and the terms, including the 
price to be paid in connection with, the proposed sale 
of assets transactions. The Complaint sepcifically 
described Hechler’s transactions in the securities of 
seven such companies—Reliable Stores Corporation; 
Alterman Foods, Inc.; Mohawk Rubber Co.; Reading 
Company; Spartek Inc.; Fab Industries, Inc.; and 
Alberts, Inc., and alleged that he traded in securities of 
as many as 27 publicly-held companies. 


The Commission’s Complaint further alleges that 
Hirsch, Hechler’s brother-in-law, engaged in a fraudu- 
lent course of business.pursuant to which he effected 
certain transactions while in possession of material, 
non-public information relating to the existence and 
status of negotiations in certain Oppenheimer related 
transactions and with the knowledge of the trading of 
Hechler in the securities of certain of such companies, 
which he learned from Hechler’s registered represen- 
tative. 





1The Commission also announced the institution of 
administrative proceedings against Oppenheimer and 
issued findings and an order imposing remedial 
sanctions. The Commission censured Oppenheimer 
and found that it failed reasonably to supervise Hechler 
who was subject to its supervision with a view to 
preventing violations of the anti-fraud provisions of the 
Exchange Act. Simultaneously with the institution of 
these proceedings, the Commission accepted an Offer 
of Settlement from Oppenheimer and ordered 
compliance with certain remedial undertakings. 
Oppenheimer submitted its Offer of Settlement without 
admitting or denying the allegations or findings 
contained in the Order. See Securities Exchange Act of 
1934, Release No. 15994/July 5, 1979. 


In addition to the entry of the injunctive relief against 
Hechler and Hirsch, certain other equitable relief was 
ordered. Hechler agreed to make disgorgement of 
$145,263 in profits he derived from certain of his 
securities transactions pursuant to a Plan of Dis- 
gorgement. Further, Hirsch agreed to disgorge $10,250 
in profits he derived from transactions in certain 
securities. 





Litigation Release No. 8812/July 5, 1979 


S.E.C. v. A. L. BUSBY,individually and d/b/a ALB 
Company and Busby Oil Company, et al. 
(W.D. Tenn. Civil Action No. C-79-2442-M) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on June 20, 1979, the Honorable 
Robert M. McRae, Jr., United States District Judge for 
the Western District of Tennessee, at Memphis, 
entered an order permanently enjoining A. L. Busby, 
individually and d/b/a ALB Company and Busby Oil 
Company, and Steven Grimes, individually and d/b/a 
Dal-Tex Supply of Tennessee, Inc., of East Tawakoni, 
Texas, Gayle |. Malone of Trenton and Richard T. 
Heagy, individually and d/b/a the Atlantic Company 
and Standard Reports, and Hagen H. Peters of 
Memphis, Tennessee, from further violations of 
anti-fraud provisions of the .Securities Act of 1933 
(“Securities Act”) and the Securities Exchange Act of 
1934 (“Exchange Act”). 


The Commission’s complaint alleged violations of 
Section 17(a) of the Securities Act, Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder in the offer 
and sale of $4.6 million in revenue bonds issued by the 
Gibson County Municipal Water District of Gibson 
County, Tennessee. The complaint alleged, among 
other things, that investors were not told that Busby, 
doing business as ALB Company, had an arrangement 
with the Water District to provide “advisory” services at 
a fee equal to 2% of the aggregate principal amount of 
the bond issues. The complaint also alleged that 
investors in the District’s revenue bonds were not 
informed of the effects of using lower grade pipe to 
construct a portion of the water system, the number of 
customers to be served by the water system, the 
adequacy of funds to complete the water system, or 
the relationship of Busby to various construction 
companies and materials suppliers dealing with the 
District. 


The defendants consented to entry of the order without 
admitting or denying the allegations in the complaint. 
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ACCOUNTING SERIES 
Release No. 267/July 2, 1979 


Admin. Proc. File No. 3-5775 
In the Matter of 
MARTIN E. DAVIS 


OPINION AND ORDER PURSUANT TO RULE 2(e) OF 
THE COMMISSION’S RULES OF PRACTICE 


This Opinion and Order under Rule 2(e) of the 
Commission’s Rules and Practice arises out of the 
conduct of Martin E. Davis (“Davis”), a certified public 
accountant, and during the period relevant to this 
Opinion and Order, a Vice President and Chief 
Financial Officer of ISC Financial Corporation (“ISC”) 
of Kansas City, Missouri. Without admitting or 
denying any of the findings of fact set forth herein, 
Davis waives the entry of a formal Order of Adminis- 
trative Proceeding pursuant to Rule 2(e), consents to 
the entry of this Opinion and Order and makes certain 
undertakings, all set forth below. 


FINDINGS OF FACT 


BACKGROUND 


On July 2, 1979, the Securities and Exchange 
Commission (“Commission”) filed a complaint for 
Injunction and Other Relief against Paul Hamilton, 
Jr., Robert L. Hamann, C. Robert Barton and Keith L. 
Lindblom, each of whom has been an officer or an 
officer/director of ISC. The complaint charged certain 
of the defendants with violations of the anti-fraud 
provisions of the Securities Act of 1933 (“Securities 
Act”) and the Securities Exchange Act of 1934 
(“Exchange Act”) in connection with ISC’s offer and 
sale of $7 million worth of $500 face amount junior 
subordinated notes (“Series E Notes”).* In addition, 





1This Opinion and Order relates only to Davis and has 
no effect upon any other party or any other proceeding 
incident or relating to the matters set forth herein. 


2The Registration Statement on Form S-7 with respect 
to these Series E Notes became effective on April 27, 
1976, three days before the end of ISC’s fiscal year. 
The prospectus contained therein included audited 
financial statements as of April 30, 1975, and 
unaudited financial statements as of January 31, 1976. 
Between April and August 31, 1976, $7 million in 
Series E Notes were offered and sold to the public. 
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the Commission’s complaint charged the defendants 
with various other violations of the anti-fraud and 
reporting provisions of the Exchange Act in 
connection with certain false statements and 
omissions to state material facts regarding the 
insurance and reinsurance business of ISC’s wholly 
owned subsidiary, Old Security Life Insurance 
Company (“Old Security’), ISC’s discontinued 
operations, and the deterioration of ISC’s financial 
condition prior to the company’s filing of a voluntary 
petition in bankruptcy on September 7, 1977. 


Davis joined ISC in December of 1972 as a vice presi- 
dent and the company’s chief financial officer. He had 
direct responsibility for overseeing the accounting and 
financial reporting functions of ISC’s_ insurance, 
consumer finance and savings and loan subsidiaries, 
and for ISC’s compliance with the filing requirements 
of the federal securities laws. Davis’ responsibilities 
included assisting in the preparation and drafting of 
the Registration Statement in connection with the 
Series E Notes, as well as ISC’s annual and periodic 
reports filed with the Commission on Forms 10-K, 
10-Q and 8-K. Davis signed the Series E Registration 
Statement, Part | of ISC’s 1976 Annual Report on 
Form 10-K, and ISC’s Quarterly Reports on Form 10-Q 
for the first and second quarters of the company’s 
1977 fiscal year. Davis’ primary responsibilities were 
with respect to the preparation of ISC’s consolidated 
financial statements and notes thereto, including 
financial statements included in ISC’s Annual Report 
on Form 10-K for the fiscal year ended April 30, 1976. 
ISC’s 10-K was filed with the Commission on July 29, 
1976. 


In addition to his position as chief financial officer 
Davis also served, beginning in September, 1976, as 
the president of ISCO Manufacturing Company, Inc. 
(“ISCO”), a wholly owned subsidiary of ISC, which 
manufactured trucks. Davis resigned from his position 
as ISC’s chief financial officer on March 26, 1977, and 
in June, 1977, he also resigned his post as the presi- 
dent of ISCO. Davis is currently employed by a public 
accounting firm in the firm’s Management Consulting 
Division. 


REINSURANCE AND FRONTING 
SUMMARY 


In 1975 and 1976, ISC’s insurance subsidiary, Old 
Security, entered into a number of “fronting” 
reinsurance transactions with insurance companies 
(“reinsurers”) of questionable financial stability. For a 
fee, Old Security entered into group insurance 
contracts which were produced by the reinsurer and 
immediately reinsured the business into the reinsurer. 
Old Security remained primarily liable on the 





insurance obligations to the policy holders. Thus, Old 
Security faced a material contingent liability if the 
reinsurers, which had access to all the premiums, 
failed to pay the claims. In fact, these fronting 
arrangements were, in part, responsible for ISC’s sub- 
sequently reporting losses of $18 million, and, in 
September 1977, entering bankruptcy under Chapter 
Xl of the Bankruptcy Act. 


Old Security placed itself in the position of, in effect, 
underwriting the performance of the reinsurers. Thus, 
in order to limit its own risk, Old Security should have 
carefully monitored the manner in which the 
reinsurers were fulfilling their contractual obligations. 
Instead, these companies went largely unmonitored, 
and Old Security lost control of the situation. Millions 
of dollars of insurance premiums were eventually 
diverted by the reinsurers. 


There was no control exercised over Old Security’s 
joint bank accounts and other arrangements with 
these reinsurers from which substantial sums of 
money were diverted. There was inadequate assess- 
ment of the financial stability and reliability of the re- 
insurers. Subsequently, in mid-1976, when both Old 
Security and its parent ISC began to discover the 
nature and extent of the problem, ISC failed to 
disclose, and account properly for, the situation that 
had developed. 


ISC and Old Security did not adequately monitor and 
review the reinsurance business and Old Security’s 
system of internal controls was insufficient to permit 
the preparation of financial statements in conformity 
with generally accepted accounting principles 
(GAAP). 


Business With Farmers, Family and NALICO 


In March, 1975, Old Security had agreed to a fronting 
arrangement whereby it would reinsure 100% of the 
risks on certain union group accident and health 
insurance policies into Farmers National Life 
Insurance Company, Miami, Florida, (“Farmers”). In 
January, 1976, Old Security entered into a 
“Coinsurance Agreement” with Family Provider Life 
insurance Company, Phoenix, Arizona (“Family”), 
which was controlled by the same persons who 
controlled Farmers, agreeing to reinsure 80% of the 
risks on certain union group accident and health 
insurance policies into Family. Principal among the 
control persons of Farmers and Family was Joseph 
Hauser of Beverly Hills, California. (These persons 
will hereinafter be referred to as “the Hauser Group.”) 


By April 27, 1976, the effective date of the Series E 
Registration Statement and three days before the 
close of ISC’s 1976 fiscal year, Old Security’s 
reinsurance business with these two entities was 


substantial. The contract with Farmers involved 
approximately $6.9 million in premiums paid by six 
different labor groups. Moreover, ISC had received 
information indicating that the Coinsurance Agree- 
ment with Family would produce a $24 million 
(premium) per year insurance contract to be issued by 
Old Security to the Teamsters’ Central States, 
Southeast and Southwest Areas Health and Welfare 
Fund (“Teamsters”). This contract was approved on or 
about April 29, 1976, effective May 1, 1976.9 


The premium funds which had been paid in 
connection with the Farmers business were deposited 
in various joint Old Security-Farmers bank accounts, 
but, by April 30, 1976, a substantial portion of these 
funds had been systematically diverted by the Hauser 
Group. By that date, at least $1.2 million of the 
premiums had been withdrawn and applied to various 
non-insurance related purposes. 


On May 12, 1976, one day after Old Security’s presi- 
dent received from the Teamsters the first premium 
payment of $1.7 million, Family directed the transfer 
of $1.5 million of these premium funds from a joint 
Old Security-Farmers account in Chicago to various 
other accounts in Arizona over which Old Security had 
no control. This transfer was not authorized under 
the reinsurance contract between Old Security and 
Family.4 The transfer was discovered by officials of 
Old Security and ISC, including Davis, within a few 
days. Old Security’s officers, with the knowledge of, 
and at the direction of, ISC’s senior management, 
made repeated demands for the return of the money, 
but Family offered, and Old Security, with Davis’ 
knowledge accepted, in June 1976, an assignment of 
two promissory notes, secured by mortgages on two 
Florida condominum properties, with a total face value 
of $2.2 million. 


In fact, the notes and mortgages were worthless, 
having been satisfied in March of 1976.5 Further, one 





Eighty percent of the risk under this contract was 
reinsured by Old Security into Family. The Teamsters 
have since sued Old Security, charging that this rein- 
surance agreement was unknown to, and unauthorized 
by, the Teamsters. 


4Under the contract, Old Security was to hold all 
policy reserves on behalf of Family. The reserves were 
to be held in a separate account and invested in Old 
Security’s name in acceptable investments under state 
insurance laws. 


SThe satisfactions of the notes were publicly filed in 
the land records of Broward County, Florida. 
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of the notes had been forged. Old Security failed 
either to confirm the notes or conduct a title search to 
verify the security provided by the underlying 
mortgages until several months later, finally discover- 
ing, in September, 1976, the obligations were 
worthless. 


In the interim, Old Security’s problems with Family 
and Farmers became even more pronounced. Between 
June 15 and July 9, 1976, Old Security advanced 
approximately $743,000 to Farmers when the 
principals of that company reported a shortage of 
funds with which to pay. claims. Old Security officials, 
however, failed to make reasonable inquiry into the 
reasons for the reported shortage of funds and failed 
to inspect the books, records and bank accounts 
relative to the business, in spite of a contractual right 
to do so. By this time, more than $7 million in 
premiums had been paid and subject to the control of 
Farmers, with the shortages having arisen from 
diversions and misapplications of the premium funds 
by the Hauser Group. 


In July, 1976, Old Security attempted to withdraw as 
the issuer of all the group insurance polcies reinsured 
into Farmers and Family. On July 9, 1976, Old 
Security executed an assumption agreement with 
National American Life Insurance Company, Baton 
Rouge, Louisiana (NALICO), control of which had 
then just been acquired by the Hauser Group. In 
connection with this agreement, Old Security 
transferred an additional $2,016,630 (the balance in 
Teamsters premium funds which Old Security was 
then holding), to NALICO. Old Security remained 
liable to the insured groups, however, having failed to 
secure a release from any of the insured groups or to 
obtain approval for this agreement from the Missouri 
Insurance Department, as required by law. 


Moreover, the company’s insurance contract with the 
Teamsters was a cost-plus agreement requiring that, 
after the one-year duration of the contract, Old 
Security return to the Teamsters all premiums not 
expended in the payment of claims and administration 
expenses. No safeguards over the disposition of these 
assets, once released, were instituted however, and, 
until August 1976, no analysis or evaluation of the 
financial stability of NALICO was performed by 
Officials of either ISC or Old Security. 


Throughout this time period (May-July 1976), there 
were numerous warning signals which, in the 
Commission’s view, called for reasonable inquiry into 
Old Security’s reinsurance dealings with Farmers, 
Family and NALICO and full disclosure in connection 
with the offer and sale of ISC’s junior subordinated 
notes. These warning signals all pointed toward mis- 
application of the premium funds by the Hauser 
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Group and the creation of a cumulative deficit in the 
assets necessary to meet future claims, as to which 
Old Security remained at all times primarily liable to 
the policyholders. 


In addition to the misapplication on May 12, 1976, of 
the $1.5 million, and the substitution therefor of the 
$2.2 million in notes and mortgages, indications of a 
serious problem with the reinsurance business 
appeared in two newspaper articles? which were 
published in July of 1976, prior to the filing of ISC’s 
Form 10-K. Among the serious allegations contained 
in these articles was the charge that the $1.5 million 
diverted by Family on May 12, 1976, had been used to 
purchase control of NALICO,’ that NALICO was 
“juggling” its assets to avoid insolvency, and that the 
substituted notes and mortgages given to Old 
Security were of “questionable value.” One of the 
articles also stated that Hauser was under 
investigation by the FBI. 


ISC filed its 1976 Annual Report on Form 10-K on July 
29, 1976, with no additional disclosure regarding its 
reinsurance business® and with no specific provision 
for losses on the Farmers business, in spite of the 
deficit caused by the misapplication of premium 
funds which occurred even prior to April 30, 1976. In 
addition, ISC continued selling its subordinated notes 
through August 31, 1976. 


On August 4, 1976, the Teamsters named Old Security 
and two of its officers defendants in a $14 million 
lawsuit charging, among other things, that Old 
Security had made misrepresentations to the 
Teamsters regarding its insurance contract and that 
Old Security had conspired with others in connection 
with the diversion of Teamster premium funds. 





Spavis was aware of both articles by the time ISC’s 
10-K was filed. 


7The Hauser Group used a $1.8 million dividend from 
Family, substantial portion of which came from the 
May 12, 1976 diversion described above, to purchase 
58% of the stock of NALICO on June 15, 1976. 


8Both the Annual Report and the Series E Registration 
Statement contained the statement that: 


Old Security also derives a_ significant 
portion of its income by producing 
insurance for reinsurance with others for a 
fee. 





After the filing of this complaint, Davis took part in 
numerous meetings with ISC’s auditors, who, as a 
result of the lawsuit, had initially decided to qualify 
their opinion on ISC’s recently certified 1976 financial 
Statements. In August, 1976, Davis, along with other 
officers of ISC, obtained a favorable legal opinion 
regarding the lawsuit, as a result of which the 


unqualified opinion of ISC’s auditors remained 
unchanged.9 


ISC disclosed the Teamsters lawsuit by means of a 
sticker, dated August 4, 1976, attached tothe 
prospectus, and in a Current Report on Form 8-K filed 
with the Commission on August 26, 1976. In view of 
the events described above which occurred after the 
effective date of the Series E Registration statement, 
(April 27, 1976), ISC should have, before August 4, 
1976, disclosed these events and their effect on ISC in 
connection with the offer and sale of the Series E 
Notes. Further, the Commission finds that the 
company’s disclosure in this sticker was materially 
inadequate and misleading in view of the facts known 
to ISC’s officers, including Davis, and those facts 
which should have been known upon reasonable 
inquiry. 


The Commission finds that there was no disclosure by 
ISC in its 1976 Annual Report, Series E Registration 
Statement or the sticker to the Series E prospectus of 
the existence of Old Security’s reinsurance 
arrangements with Farmers and Family and the risks 
to Old Security’s financial stability posed by such re- 
insurance arrangements, as set forth below: 


a) There was no disclosure that Old 
Security failed to establish or exercise 
reasonable controls, safeguards and busi- 
ness practices in its reinsurance arrange- 
ments. 


b) There was no disclosure that Old 
Security did not maintain any control over, 
or supervision of, the premium and claims 
accounts relating to its reinsurance and 
fronting arrangements even though it was 
contractually permitted to do so. 





8The asset so NALICQ were frozen when the Com- 
mission filed a civil action against NALICO and its 
principals in September 1976. Ultimately a receiver 
was appointed for the company. See Litigation 
Release Nos. 7581, September 27, 1976 and 7682, 
December 3, 1976. 


c) There was no disclosure that in light of 
the financial condition of Farmers and 
Family, Old Security failed, as required by 
the reinsurance contracts, to maintain or 
hold the reserves necessary to meet future 
insurance claims, or to assure that the re- 
insurers maintained sufficient solvency so 
as to be able to pay claims as incurred. 


d) There was no disclosure that Farmers, 
into which Old Security had reinsured $6.9 
million in premiums by April 30, 1976, was 
insolvent, and that there was a substantial 
possiblity that Farmers could not legally 
write any new business after December 31, 
1975. 


e) There was no disclosure that a 
substantial portion of the $6.9 million in 
premiums which Old Security had re- 
insured into Farmers as of April 30, 1976, 
had been diverted and misappropriated by 
principals of that company and others. 


f) There was no disclosure of the 
diversion of $1.5 million in Teamster 
premiums, which occurred on May 12, 
1976, and the subsequent use of such 
funds in the purchase of NALICO by the 
Hauser group. 


g) There was no disclosure of the accept- 
ance, by Old Security, of the $2.2 million 
(face value) of promissory notes and 
condominium mortgages as_ substitution 
for the $1.5 million. 


h) There was no disclosure of the advance 
by Old Security, between June 15 and July 
9, 1976, of $743,000, subsequently credited 
to Teamster premium payments in order to 
permit the payment by Farmers of 
insurance claims on unrelated group 
insurance policies which had been 
reinsured by Old Security into Farmers. 


i) There was no disclosure of the 
assumption agreement entered into by Old 
Security on July 9, 1976, assigning the 
Teamster insurance business to NALICO. 


j) There was no disclosure that the 
Teamsters had neither consented to 
NALICO’s assumption of their insurance 
business nor otherwise released Old 
Security from its obligations. 


k) There was no disclosure of Old 


SEC DOCKET/1229 





Security’s release and transfer to NALICO 
on July 9, 1976, of $2,016,630.17 in 
premiums previously paid by the Teamsters 
to Old Security. 


As ISC’s chief financial officer, Davis had a responsi- 
bility, particularly in light of numerous and serious 
indications of irregularities in the conduct of Old 
Security’s business, to insure that ISC’s financial 
disclosures were both accurate and complete. This 
was especially so because of the company’s selling 
efforts under the Series E Registration Statement and 
his role in connection with the preparation and 
drafting of that document, as well as ISC’s 1976 
Annual Report on Form 10-K. But, the breakdown of 
Old Security’s internal controls prevented ISC, and 
Davis, from making accurate financial disclosure. 


Washington American 


A fourth reinsurer with which Old Security did 
business, unrelated to Farmers, Family or NALICO, 
was Washington American Life Insurance Company 
(“Washington American”). Old Security’s business 
with this reinsurer also involved a 100% reinsurance 
or fronting arrangement under which Washington 
American delivered to Old Security group insurance 
business. This fronting agreement, entered into in 
December 1975, produced more than $28 million 
(premium) worth of business in approximately a one- 
year period. The volume of business was far greater 
than that which Old Security had originally contem- 
plated would be covered by the agreement. In 
addition, in light of the financial condition of 
Washington American, Old Security failed to either 
hold the reserves necessary to meet future insurance 
claims or to assure that the reinsurers maintained 
sufficient solvency so as to be able to pay claims as 
incurred. The losses experienced by Old Security in 
connection with this business eventually exceed $9 
million. 


Davis’ failed to perform his responsibilities as chief 
financial officer in a manner similar to that describe 
above with respect to Old Security’s other reinsurance 
fronting arrangements. In addition, neither the Series 
E Registration Statement nor ISC’s 1976 Annual 
Report on Form 10-K made any disclosure of the risk 
to Old Security’s financial stability posed by this re- 
insurance arrangement. 


DISCONTINUED OPERATIONS 


ISC operated several non-financial or manufacturing 
subsidiaries which the company had determined to 
sell pursuant to a formal plan of disposal adopted by 


1230/SEC DOCKET 


the Board of Directors in December 1975. The 
adoption of a formal plan of disposal permitted ISC to 
reflect these operations separately from continuing 
operations in the financial statements contained in 
both the Series E Registration Statement and the 1976 
Annual Report. Among the subsidiaries to be discon- 
tinued was ISCO Manufacturing Company, Inc. 
(“ISCO”), a truck manufacturing concern in which ISC 
had a total investment of more than $6 million. ISCO 
had been losing money in fiscal year 1976 and its 
prospects for improved profitability were prob- 
lematical. 


ISC provided its auditors with a representation letter 
signed on July 28, 1976, by four company officers, 
including Davis, stating that ISC intended to dispose 
of ISCO in fiscal 1977 and that the company did not 
expect an operating loss from ISCO in that fiscal year. 
Similar statements were made in the notes to the 
financial statements in ISC’s 1976 Annual Report on 
Form 10-K. 


By July of 1976 ISCO’s operations had not improved, 
since its financial statements for the nine months 
ended January 31, 1976, indicated that losses 
attributable to ISCO amounted to $600,000. In 
addition, one of ISCO’s principal customers, experi- 
encing serious financial difficulties, had obtained a $1 
million guarantee from ISCO to a third party lender 
which had financed that customer’s purchase of 
trucks. 


Further, Davis knew. of ISCO’s poor operating 
performance before the company’s 1976 Annual 
Report on Form 10-K was filed, and had determined 
that ISC should continue to hold and operate ISCO 
until its earnings improved sufficiently to permit a 
sale which would not result in a material loss to ISC. 
Thus, under GAAP, ISC should have removed ISCO 
from its discontinued operations. Similarly, corrective 
disclosure and an adjustment to the financial 
statements should have been made in the Series E 
Registration Statement and the prospectus under 
which the Series E notes were being sold, once ISC 
determined that the disposal plan was contingent 
upon ISCO’s achievement of an acceptable selling 
price. 


The Commission finds that Davis participated in the 
making of misleading statements regarding ISCO in 
ISC’s Annual Report on Form 10-K and permitted the 
improper presentation of ISCO as a discontinued 
business in the financial statements contained in both 
the Series E Registraton Statement and the 1976 
Annual Report. As a result, ISC made a material 
overstatement of its earnings from continuing 
operations in both documents, although pre-tax 
income was not affected. 





IV 
RISKS ASSOCIATED WITH SERIES E NOTES 


The Series E subordinated notes sold by ISC were, as 
mentioned, the fifth in a series of such notes sold by 
the company. By the time the Series E Registration 
Statement was filed with the Commission there was a 
substantial likelihood that ISC would be able to repay 
the debt on these obligations only with proceeds from 
the issuance of additional notes, rather than from 
internally-generated funds. 


These circumstances, along with the inability of ISC 
to comply with the restrictive covenants in an $8 
million note agreement signed in 1973 were indicative 
of serious repayment problems which ISC would very 
probably face in connection with the Series E notes 
unless the company were able to sell additional notes 
and could in effect, “roll over” these obligations. This 
contingency, in turn, would require that the financial 
condition of ISC be maintained in sufficiently sound 
posture to allow the company continued access to the 
public security markets. 


The Series E Registration Statement should have 
contained disclosure of the likelihood that the 
purchasers of these notes would have to depend upon 
ISC’s continued ability to market and sell additional 
issues .of such notes or the company’s obtaining 
sufficient cash flow from operations for repayment. 


This disclosure was particularly necessary in light of 
the financial risks posed to ISC by the manner in 
which Old Security was conducting its fronting and 
reinsurance business. The Commission finds that, 
Davis, who was among the company officers most 
knowledgable with respect to ISC’s overall financial 
condition and was one of the signatories of, and had a 
substantial role in the preparation of the financial 
statements included in, the Registration Statement, 
failed to assure that adequate disclosure was made as 
to the source of funds from which repayment of the 
Series E notes would be made, as well as the financial 
risk to which ISC was exposed due to its highly 
leveraged debt structure. 


CONCLUSION 


The disclosure system mandated by the federal secu- 
rities laws is dependent upon the registrant’s ability to 
disclose adequately, through both its financial 
statements and other disclosure forms, its financial 
condition and business.risks. In light of the fact that 
Davis should have known that ISC had not established 
necessary internal accounting controls, Davis should 
have exercised paricular caution to assure the 
preparation of accurate financial statements in 


pein with generally accepted accounting 
principles. © TheCommission concludes that Davis 
failed to discharge properly his duties in connection 
with the disclosures required of ISC in the Series E 
Registration Statement and ISC’s 1976 Annual Report 
filed with the Commission. Davis had certain 
professional responsibilities as a certified public 
accountant and as the chief financial officer of ISC to 
insure both that ISC’s financial statements were 
prepared accurately and that the company’s filings 
with the Commission were accurate and complete in 
their description of ISC’s business. The Commission 
concludes that Davis did not meet these responsi- 
bilities and participated in the company’s filing of 
materially inadequate reports with the Commission. 


Vil 
OFFER OF SETTLEMENT 


Davis has submitted an offer of settlement whereby, 
without admitting or denying the findings in this 
Opinion and Order, he represents and undertakes: 


1. That for a period of two years from the date of 
entry of this Opinion and Order, he will not: 


a. Appear or practice before the Commis- 
sion, as those terms are defined in Rule 
2(g) of the Commission’s Rules of Practice, 
17 C.F.R. § 201.2(g), as an accountant. 


b. Prepare or participate in the prepara- 
tion of current, periodic or annual reports 
pursuant to Section 13(a) of the Securities 
Exchange Act of 1934, 15 U.S.C. §78m(a), 
or registration statements pursuant to the 
Securities Act of 1933. 


2. That any violation by him of either of the above 
undertakings will constitute improper professional 
conduct for purposes of Rule 2(e) of the Commis- 
sion’s Rules of Practice, and may be the basis for 
reopening the instant proceeding and imposition 
therein by the Commission of appropriate remedial 
sanctions; provided, that this does not in any way 
limit the power of the Commission to enforce this 
Order in accordance with law. 





10Had the events summarized above concerning Old 
Security occurred after the enactment of the Foreign 
Corrupt Practices Act, the internal control deficiencies 
of Old Security and ISC would likely have constituted, 
in and of themselves, a violation of Section 13(b)(2) of 
the Exchange Act. 
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Vill 
ORDER 


In view of the foregoing, the Commission deems it 
appropriate in the public interest to accept the offer of 
settlement of Davis and accordingly, 


IT IS ORDERED that proceedings pursuant to Rule 
2(e) of the Commission’s Rules of Practice be, and 
they hereby are, instituted against Martin E. Davis; 
that he comply with his representations and under- 
takings not to practice or appear before the Commis- 
sion as an accountant and not to prepare or participate 
in the preparation of current, periodic or annual report 
pursuant to Section 13(a) of the Securities Exchange 
Act of 1934 [15 U.S.C. 78m(a)] or registration 
statements pursuant to the Securities Act of 1933 for 
a period of two years from the date of entry of this 
Order; and that, subject only to the express 
conditions set forth above regarding reopening of this 
proceeding, this proceeding is fully and_ finally 
terminated and resolved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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STAFF ACOUNTING BULLETIN 
No. 32/July 5, 1979 


Staff Accounting Bulletin No. 32 
AGENCY: Securities and Exchange Commission. 


ACTION: Publication of Staff Accounting Bulletin. 
SUMMARY: This interpretation presents the staff’s 
view that if accounting changes which are required to 
be retroactively applied are not applied by restating 
prior years due to immateriality, the cumulative effect 
of such change should.be included in the determina- 
tion of income for the period in which the change is 
made 


DATE: July 5, 1979 


FOR FURTHER INFORMATION CONTACT: Howard 
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P. Hodges, Jr. (202-755-1744), Division of Corporation 
Finance, or Rita J. Gunter (202-755-0222), Office of 
the Chief Accountant, Securities and Exchange Com- 
mission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The statements 
in Staff Accounting Bulletins are not rules or inter- 
pretations of the Commission nor are they published 
as bearing the Commission’s official approval; they 
represent interpretations and practices followed by 
the Division of Corporation Finance and the Office of 
the Chief Accountant in administering the disclosure 
requirements of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 





STAFF ACCOUNTING BULLETIN NO. 32 


The staff hereby adds Section N to Topic 5 which sets 
forth the staff’s view that if accounting changes which 
are required to be retroactively applied are not applied 
by restating prior periods due to immateriality, the 
cumulative effect of such change should be included 
in the determination of income (loss) before extra- 
ordinary items and cumulative effect of a change in 
accounting principle for the period in which the 
change is made. 


TOPIC 5: MISCELLANEOUS ACCOUNTING 


* * * * * 


N. Accounting changes not retroactively applied due 
to immateriality. 


Facts: 


A registrant is required to adopt an accounting 
principle by means of restatement of prior periods’ 
financial statements. However, the registrant deter- 
mines that the accounting change does not have a 
material effect on prior periods’ financial statements 
and, accordingly, decides not to restate such financial 
statements. 


Question: 


In these circumstances, is it acceptable to adjust the 
beginning balance of retained earnings of the period 
in which the change is made for the cumulative effect 
of the change on the financial statements of prior 
periods? 





Interpretive Response: 


No. If prior periods are not restated, the cumulative 
effect of the change should be included in the 
statement of income for the period in which the 
change is made (not to be reported as a cumulative 
effect adjustment in the manner of APB Opinion No. 
20). Even in cases where the total cumulative effect is 
not significant, the staff believes that the amount 
should be reflected in the results of operations for the 
period in which the change is made. However, if the 
cumulative effect is material to current operations or 
to the trend of the reported results of operations, then 
the individual income statements of the earlier years 
should be retroactively adjusted. 


This position is consistent with the requirements of 
Statement of Financial Accounting Standards (“FAS”) 
No. 5, “Accounting for Contingencies,” FAS No. 8, 
“Accounting for the Translation of Foreign Currency 
Transactions and Foreign Currency Financial State- 
ments,” and FAS No. 13, “Accounting for Leases,” 
which indicate that “the cumulative effect [of the 
change] on retained earnings at the beginning of the 
earliest period restated shall be included in determin- 
ing net income of that period.” 





STAFF ACCOUNTING BULLETIN 
No. 33/July 5, 1979 


Staff Accounting Bulletin No. 33 


AGENCY: Securities and Exchange Commission. 


ACTION: Publication of Staff Accounting Bulletin. 


SUMMARY: This interpretation of the staff of the 
Commission amends SAB No. 25, which provided 
guidance to issuers in disclosing relationships with 
independent public accountants in proxy statements, 
to indicate that fees incurred by issuers for audit 
services to employee benefit plans should be 
considered as services provided in connection with 
the audit function. 

DATE: July 5, 1979 

FOR FURTHER INFORMATION CONTACT: Clarence 
M. Staubs (202-755-0222), Office of the Chief 
Accountant, or Howard P. Hodges, Jr. (202-755-1744), 
Division of Corporation Finance, Securities and 
Exchange Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The statements 


in Staff Accounting Bulletins are not rules or inter- 
pretations of the Commission nor are they published 
as bearing the Commission’s official approval; they 
represent interpretations and practices followed by 
the Division of Corporation Finance and the Office of 
the Chief Accountant in administering the disclosure 
requirements of the Federal securities laws. 


George A. Fitzsimmons 
Secretary 





STAFF ACCOUNTING BULLETIN NO. 33 


The following interpretation provides the staff’s view 
on a question concerning the requirements of 17 CFR 
240.14a-101 adopted in Accounting Series Release 
No. 250 [43 FR 29110]. 


TOPIC 6: INTERPRETATIONS OF ACCOUNTING 
SERIES RELEASES 


* * * * * 


L. ASR No. 250—Disclosure of Relationships with 
Independent Public Accountants. 


AMENDMENT OF STAFF ACCOUNTING 
BULLETIN NO.25 


In staff Accounting Bulletin No. 25, the staff included 
the following question and interpretive response: 


Question: Should services, including 
audits, to employee benefit plans where 
the issuer engages the accountant be 
included in the disclosures of non-audit 
services? 


Interpretive Response: Yes. 


The above question and interpretive response are 
amended to read: 


Question: Should audit services provided to the 
employee benefit plans of an issuer be included in the 
disclosures of non-audit services where the issuer 
engages the independent accountant for such 
services? 


Interpretive Response: No. The general audit services 
provided to employee benefit plans are typically inter- 
related to the examination of the issuer’s financial 
statements and may be considered services provided 
in connection with the audit function. Specific 
non-audit services provided to employee benefit 
plans, however, must be included in the issuer’s 
non-audit services disclosures. 





SEC DOCKET/1233 














UNITED STATES 
GOVERNMENT PRINTING OFFICE 


DIVISION OF PUBLIC DOCUMENTS 
WASHINGTON, D.C. 20402 


OFFICIAL BUSINESS 


POSTAGE E 
FIRST CLASS MAIL U.S. GOVERNMENT PRINTING OFFICE 


375 


SECD SERIA300 SBI SSDUEO 26R 
SERIALS PROCESSING DEPT 
XEROX UNIV MICORFILMS 

300 N ZECB RO 

ANN ARBOR MI 48106 


FOR SALE BY THE SUPERINTENDENT OF DOCUMENTS U.S. GOVERNMENT 
PRINTING OFFICE WASHINGTON, D.C. 20402 


SUBSCRIPTION PRICE: $43.00 A YEAR: $8.00 ADDITIONAL FOR FOREIGN MAILING 


THE PRINTING OF THIS PUBLICATION HAS BEEN APPROVED BY THE 
OFFICE Of MANAGEMENTAND BUDGET (JANUARY 1, 1974) 





